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THE HAMLYN TRUSTL I /

THe Hamlyn Trust came 1nto existence under the will of the
late Mtss Emma Warburton Hamlyn of Torquay who died
1n 1941 at the age of eighty She came of an old and well
known Devon farmly  Her father Wilkam Bussell Hamlyn
practised m Torquay as a solicitor for many years She was
a woman of domunant character ntelligent and cultured
well versed 1n hterature music and art and a lover of her
country She inhented a taste for law and studied the
subject  She also travelled frequently on the Continent and
about the Meduterranean and gathered impressions of
comparative junsprudence and ethnology

Miss Hamlyn bequeathed the residue of her estate mn
terms which were thought vague The matter was taken to
the Chancery Division of the High Court which on November
29 1948 approved a scheme for the admmustration of the

Trust Paragraph 3 of the Scheme 15 as follows
The object of this chanty 1s the furtherance by
lectures or otherwise among the Common People of
the Untted Kingdom of Great Bntamn and Northern
Ireland of the knowledge of the Comparative Juns
prudence and the Ethnology of the chief European
countrzes  ncluding the Umted Kingdom and the
crrcumstances of the growth of such junssprudence to
the intent that the Common People of the United
Kkingdom may reahse the privileges which 1n law and
custom they enjoy n companson with other European
Peoples and realising and appreciating stch privileges

x



x The Hamlyn Trust

may ¢ the responsibil and obhg
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attaching to them

The Trustees under the Scheme number mne 312
(a) Mr § K CoLeripGe
{executor of Miss Hamlyns Will)
(b) Representatives of the Universities of London Wales
Leeds Glasgow and Belfast vz
Professor ] N D ANDIRSON
Professor D J L1 Davirs
Professor P 8 James
Professor F H Newark
Professor D M WALKER
Professor K W \VEDDERBURN
{c) The Vice Chancellor of the Umversity of Exetef
ex officio Dr F J LuowerLyw
@) The Hon Mr Justice EpMunp DaviEs

From the first the Trustees deaded to organse courses
of Jectures of outstanding terest and quality by persons of
e under the auspices of co operating Untversiues 07
other bodses with a view to the lectures being made avatlable
m book form to a wide public
The Eighteenth Senes of Hamlyn Lectures was delwered
n November 1966 by the Hon Lord kilbrandon m the
Labrary of the Royal Faculty of Procurators 1n Glasgow and
m the University of Glasgow

J N D ANpersov
Chatrman of the Trustees
November 1966



INTRODUCTION

THE title I have given to these lectures 15 Other Peoples
Law I feel that a word or two 15 due in explanation and
perhaps I owe some apologies as well What I propose to do
m these lectures 1s to take some aspects of the law as we
know 1t 1n Brtamn examine them critically and ask you to
look at the law of some other countnes by way of comparison
with ours These aspects are grouped under two main heads
one deahing with civil nights and obligations the other with
the enforcement of the crimnal law  There are three things
I want to say before I begin

Furst 1 have been guilty already of suggesting that there 1
something called British law whereas of course in Great
Britam there flounish two independent systems of law the
Scots and the English My education and qualifications
extend only to the former and if I do any violence to the
latter 1 must offer this extenuating Circumstance I am not
purporting to produce a textbook of either system I am
only trymng to draw some conclustons upon topics which as
a atizen I have come to regard as of burming and urgent
smportance It 1s to the consequences which flow from these
conclusions that I hope an examination of foreign systems
may be relevant

Secondly I am Chairman of the Scottish Law Commus
sion I was accorded the great honour of delvering these
lectures I 'had decided on the scope of them and they were in
rough outhine long before the Law Commussions Act 1965
was ever ntroduced to Parhament  So 1t must be clearly

1



2 Introduction

understood that these lectures 10 no way express the views of
the Commussioners who may for all I know viclently disagree
with them there 1 no reason whatever to suppose that
changes along hines I may suggest will be recommended by
the Commssion, or on the other hand that they will not
Thirdly and 1t 1s perhaps here that some explagation 15
most loudly called for 1t will be objected that these l-otures
seem to hold themselves out as a work on comparative 1aw
a department for the specialist scholar alone and that I have
no quahfications at all which entitle me to enter that field
At first sight there 15 no answer to this charge, becanse 1 am
nothimg but a working practittoner but I think I can find
exculpation 1a the terms of Miss Hamlyn s chanty themselves
The principal object 15 reproduced i the first page of this
book  From 1t you can see that what 1s called for 15 1ot 2
lawyers or students textbook but somethung which so far as
may be 1s a popular work for the appreciation of everyone
1t has not been altogether p le to avord technical terms
but I hope they mostly explan themselves The footnotes aré
very slight because the lawyer 1s unlikely to be Jookng here
for authonty I thunk if 1 were to peneralise about the kind
of audience other than lawyers I am aimmg at T would s3y
that 1t includes all professional men and women and also
those very many people who enjoy reading the daily law
reports 1n The Ximes and The Guardan  The last thing that
1 would cJaim to have produced 1s a work of scholarship 11
the sctence of junisprudence  And if some of my conclusions
seem to favour the systems from which X draw comparisons

;hopc Tmay not be deemed to be 1n breach of Miss Hamlyn s
rust
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The topics I deal with have not been selected at random
They are not the most popular’ of subjects which might
have been put forward for the entertainment and enlighten
ment of a non legal public but they do have this significance
they deal with matters of great intnnsic mmportance It
will always be found that matters which are of great intrinsic
importance to the lawyers and are debated among them
at mordinate length and m an esoteric vocabulary do
strangely enough turn out when you look at them non
technically to touch the man in the street very closely
mdeed And the topics are not less but more 1nteresting
to the ordmary citizen 1n the sense that they wvitally
affect his welfare because they deal with what mught be
called professional matters You would be surprnised how
often the just society the good lfe human happiness
call 1t what you will 1s pushed out of our reach not
by the malevolence of some people usually referred to
as they’ who are consciously deprivang us of 1t or by the
1nertia of those to whom we entrust the duty of provision but
by some technical inadequacy The meaming of the Iines
apparently cynical 1f read out of context

How small of all that human hearts endure
That part which laws or kings can cause or cure
could be turned to this that quute often what we really want
would be readily attamable without calling for a revolution
ary change say from Monarchy to Marxism or from‘a feudal
to a mercantile system 1t 1s not so much a constitutional or
moral upheaval that we are awaiting as rather a little quiet
Jeration of our_ad d; rative hinery « Thlsrt?"
true of Pathament of our lcgal procedures and'of our ;mz!l Ent
pre)ndxc‘és m Church and State The ship 1s well designed
e

Te w 'R "
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4 Introduction

fundamentally sound and s for most of the tume on &
correct course, what 1s wanted 1s an overhaul and moderaisa
tion of the nawigational mnstruments so that she )s mote
easily kept on that course And some of the officets are
getting a bit elderly~—thus will always be true

I wilt give one example which 15 quite untelated to the
actual subject matter which follows but has always fascinated
me 1 should dearly hike some day to see a study of it made
‘There must be something very pecuhar and utterly mmature
about British focal admimstration and finance, that is fbe
machine we have designed or rather tolerate for the good
order and goverament ot our cities 1 make thus assertion nol
as a consequence of any study adequate or madequate that
1 as a lawyer have made of the conststutzon of local govern
ment I make st as I am entitled to do as an ordmary
cthizen after the most superficial examination of the froms
of the tree and especially after looking over other people s
garden walls In the City of London twenty years after the
catastrophe you could stll see areas of vacant groand some
of the most valuable commercial propesty 1 the world com
placently descibed as  bombed sites  as if they had been
bombed the year before In Edinburgh there have stood for
many years one pear cach end of Princes Street the
blackened shells of two places of public enteriainment while
sites for housing and even car parking are an urgent nee
These ph are of gross 4

f: not I of the ad; them
selves but of the systems they are smpotently trymg 10
operate  And i 1s probable that some small reform such 35

of the mcdence of local taxation would stap the ponsense
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We are certarnly confirmed 1 this impatience when we look
over the wall at Rotterdam and Hamburg
So 1 both the crvil and the criminal parts of my lectures
1 have tried to see whether social objectives 1n themselves
not very compheated and whose virtues are not really the
subject of controversy are being 1n any way frustrated by
some 1nadequacy of method or of procedure or by legal
doctrines no longer efficacious n a changed society One of
the most obvious ways of finding an answer to that question
15 to consider how smular problems are dealt with
countries which have fundamentally the same soctal objectives
m view whether they make a better shot at attamng them
than we do and whether their legal systems have anything 1n
them which we might usefully adopt ourselves Conversely
and ncidentally one thing will become quite plamn  world
cwibsation owes to England—and as a Scotsman I am very
ready to acknowledge this ;n some of the particular fields 1
am dealing with—a debt of gratitude if not for origmating
then certamly for fostering and distributing the 1dealism
which all now recognise under the term  The Rule of Law
You will see one thread runming through nearly all the
topics I have to deal with It 1s the element of the compet:
tion the tug of war the dichotomy between two mutually
8 1c el 1 the same probl We are going to
begin by looking at the question of compensation for loss
arising from personal mjury Here we shall see on one hand
the legal concept of hability limited by fault which concept
stands no less on a moral or ethical footmg than the social
demand for compensation for the vicums of accidental
wjury this we shall see standing on the other hand  Within
thrs quarrel there will be minor dissenstons for example
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between the duty of statufory undertakers to prosecute their
purposes a5 Jard down by Parhament and the consequences
which ensue when other people suffer from these purposes
The mmpact of modern techmques upon laws geared o an
older system has guven rise also to confhicts which are yet 0
be resolved

It ss the same in the asea of the crimnal law  Here e
see embattled the state (as representing the affronted vichm
of a breach of the criminal law) and the uitizen namely the
ndsvidual upon whom the state proposes fo lay responsibilily
for the breach together with its dant pumishment In
cach phase of crimmnal procedure diergence between these
two antagomsms calls for control by caseful checks and
bal These ate 1o alt ervilis d legal
systems and X hope it may be found that from time fo LmE
the correctness of our own conclustons can be confirmed of
some 1deas for improvements may be discerned by looking
at other people s faw
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THE CIVIL LAW
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LIABIITY BASED ON FAULT~—A STUDY IN OBSOLESCENCE

Mrs Scotr and Mrs Brown are meighbours 1 a local
authonty housing estate  Both are widows and each has
young chuldren  Thesr children are of school age and Mrs
Scott goes out to part ime work only so that she can devole
the rest of her time to locking after them  She 15 able to do
this because she has a small but comfortable private wcome
denved from invested capital ‘The famuly ss also supported
by a trust fund which has been set up by the mvestment of
capital n favour of the children and this will come 1 very
useful for helping with therr higher education and with what
1s called 1n the ante nuptial marnage contracts of the well
todo tHeir advancement 1n life

Mrs Browns lot is less happy She goes out to work all
day because a combination of part ime work and National
Asststance would not enable her to bring up her children as
she wishes to and as her husband would have liked This
although the neighbours are very kind and keep a bit of ar
eye on the children when they come out of school 15 1ot
altogether satsfactory ‘There are already indications that
the children from lack of a fulf home life are inchned to bt
at 2 loose end and to get mto company which thesr mother
rather views askance  Lafe 15 hard for Mrs Brown and as
for her cluldren—well we can only hope for the best

There 1s this fortustous similary between Mrs Scott and
Mrs Brown each lost her husband 1n a road aceident  Mr

3
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Scott was walking on the pavement when he was struck by 2
motor-car which being dniven a lutle too fast on a shippery
surface got out of the drver s control  Mr Scott was killed
mstantly Mr Brown was travelling 1n a bus on a suburban
road when suddenly an elm tree fell on to the roof of the
bus and tnjured Mr Brown so severely that he died after
many months of painful incapacity ~ The day was fine there
was nothing exceptional about the wind but 1t was blowing
n strong squally gusts from time to time  The tree was a
large well grown ¢lm between 120 and 130 years old  After
1t fell it was found that three of is roots were badly affected
by a disease known as elm butt rot the disease was of
long standing There was nothing to indicate by external
examination that the tree was mn any way diseased and even
if the trunk had been bored 1t was very unlikely that the
existence of the disease would have been discovered !

The dniver of the car which killed Mr Scott although not
crimunally liable had no answer to a cwvil action of damages
agamnst lum and his msurance underwnters settled with
Mrs Scott for a substantial sum 1n name of solatuum (or
compensation for her grief) and future loss of support while
Ppayments were also made by the insurers 1n respect of the
childrens clam under the same heads to a guardian who
holds the sums m trust on their behalf Mrs Brown how
ever was advised that in accordance with a well known
House of Lords decision ! nio action would lie agamst the
occuprers of the land on which the tree had stood they had
neglected no precaution which could be expected from a
reasonable and prudent landowner  because there was

* Caminer and Anr v Northern & London Investment Trust Led [1951]
C 88 92 9
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nothing dang m the app ¢ of the tree no sign of
disease advanced age disproportion of crown fo stem, o
nsmg roots ' It was obvious that the bus driver was 1o 10
way to blame for Mr Brown s death and accordmgly these
was no source to which Mrs Brown could lock for compen
sation for the loss of her husband

This Iutle prece of mmagsnary social anthropology 02
sions no surprise whatever to a lawyer* The lawyer sdeed
would be ready with even more subtle mstances  Mr Seott
2nd Mr Brown would have been mmers Mr Scott would
have been killed by the momentary forgetfulness of 2
machmeman tn the pit while Mr Browsn at the end of a fong
and e<haustng shift would have madvertently stepped 1
front of a moving hutch whether or not he was 0 blame
bimself certamly no one else was  Or the two mwen would
have been shipmates m a Brtish ship both killed by the
carelessness of the bosun Scott in the port of Glasgow
Brown i the port of Takorad: where at least untl long
after it was abandoned m Britan the doctrine of fellow
servant still flounshed® In both these stances the 1S
pective situations of Mrs Scott and Mrs Brown would be the
same as lhey were i mine

It 55 not that the welfare of persons who suffer damage
of a bereavement 15 of ne 1mnterest to lawyers m gencral o/
the contrary questions of this character as we all know
occupy a great part of the tune of solicitors advocates and
judges  The nights of an igjused pasty the etent to which
thase rights have been mvaded and the rough calculation of

* Lawyers are referred to Professor Jolownzs paper  Luabilty for
Accdents A Suggestion for Reform  presented to the Commanwealth
Bar Assocranon Sydney 1965

3 See nfra p 35
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the sum which will provide p 1on for that

50 that the victim shall be restored ad integrum are all sub
jects of anxious ltation skilful p ion and con
scientious decision  But observe that all depends upon the
deptification and evaluation of mghts the night of the
injured party to compensation upon the emergence of a
proved dereliction of a duty namely a duty which the law
has 1mposed upon the person who has caused the loss  And
smce 1n our law the rule of evidence 15 that the burden of
establishing a noxious invasion of the pursuers rights lies
upon the pursuer one 1s entitled to say that the law 1s looking
primarily to the protection of the defender from claims which
are unjustifiable that 15 claims which are not founded upon
some breach by him of a positive duty which he owed to the
party complamming  The defender goes free as he would mn a
criminal prosecution unless the pursuer can discharge the
burden of bringing home to im a breach of duty owed by
one to the other this must involve in at feast some degree
a presumption that if A 1s mnjured by an act caused by B B
13 prima facie not answerable to A for the comsequences
since such liability 1s contingent upon the proof by A of
facts and circumstances additonal to mere causation and
authorship

It 15 1o more than putting the same propositton m a
different way 1f one says that primanly and as far as concerns
onginal princaples at least the whole of the law of reparation
Tike so much else 1 our law depends for sts intellectual con
tent upon some kind of ethical consideration  The concept 15
one of an obligation to indemnify depending upon a moral
duty He who unlawfully causes imjury to his nocent

hbour ought to p him and the use of this
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exp 1alves an ad that there 15 some code of
behaviour 1o which the inpurer can be expected t0 conform
This code consists however not sn an obligation to reheve
dustress but i an obhgation to make good the consequences
of wrongdoing which 1s narrower shan the mere causation of
loss I injure my neighbour when 1 open a rval shop pett
door when I a Shenff's Officer serze lis goods 1n execution
when 1 gue to lus prospectise cmployer an accurate accovt
of his bad character In none of these acts do I do wront
and the moral code does not oblige me to make compensation
 order to restore hum to tus former condition * The code
begins by laying down a mimmum of behaviour which can
be expected of me namely that I will take reasonable care
to abstamn from unfawful acts or omissions which may be
expected 1o harm my neighbour o the widest sense of that
word the lawfulness or otherwsse of such conduct will
depend for the most part upon whether the actvity which
may cause damage 1s one which could be carmed out m
such a way if the operator took reasonable trouble to do so
that 1t would not cause that damage And an act which if
done in the exercise of a right ar the discharge of 2 duty
would be Jawful 1f done for the purpose of injuring oncs
neighbour becomes unlawful smce the mnpury 15 consequent
neither on the exercise of a legitimate self mterest nor on the
prt of the J of others nor 15 1t oN¢
which 15 unavosdable even by the taking of proper cart
Thus in Scotland what would be a lawful use of my property

< In 1237 AMtan Ramsay s Playhouse i Carrubber s Close wag Banned
by the kark and inferdicted by the magstrates He had recourse 1
Saw but recenved only the puzzling and comfortless verdict that though
he lad been damaged he had not been wmured —OId Edimbursk
Club Vol XI p 163
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becomes unlawful of 1t 15 dictated by a desire to damage my
neighbour rather than to benefit myself I am for example
entitled to extract the water under my land for my own
requitements but not n order to spite my neighbour by
drying up his well* The law as to this 15 otherwise
England though an that country also as I suppose in most
others certainly 1n Scotland the doctrine 15 at the boitom of
much of the law of defamation I am pot called upon to
compensate my nesghbour for the untruth I tell about him if
I told 1t 1n the legitimate 1nterest of myself or of others on
the other hand if the Lie 1s motivated by a desire to mnjure
him which motive the law calls * malice I am liable for the
damage of his reputation
The use of the word malice like the use of the word
fault 15 incompatible with moral neutralism It 15 an ugly
word and 1 some systems means the gulty mind which 1s
the essential feature of crime propetly so called 1 the same
way the ordinary use of language does not permut us to say
of an act ‘It was hus fault that he did that simultaneously
with  What he did was lawful  Negligence too i the
sense of neglect of duty s an attribute of a wrongdoer the
man who by his neglect of duty causes injury to another has
done something to be ashamed of The relationship as 1t
was understood 1n the nineteenth century has been clearly
put by an English judge as follows It would not be correct
to say that every moral obligation mvolves a Jegal duty but
every legal duty 1s founded on a moral obligation A legal
common law duty 1s nothing else than the enforcing by law

This 1nvolves respectful disagreement with an oblfer dictum of Lord
Watson m Mayor of Bradford v Pickles [1895] AC 587 See kames
Equlty dth ed p 42 and Smuh Short Commentary on the Law of
Scotland p 530
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of that winch 1s a2 moral obhigation without fegal enforce
ment ¢

At this pomt we are obliged to record a distastefut fact
namely that by our Jaw there 15 no positive duty of gving
assistance 1n time of need even where 50 to do would mvole
us tn no measurable nsk (I exclude the specal relationshups
of parent and child schoolmaster and pup:! and so on) The
classic presentation 1s this that an able bodied man seeing al;
nfant drowning 1 a puddle six mches deep 1s under 10 Jega
duty to come to the rescue  That he 1s under 2 motal duty
has been made plam at least i Scotland when 2 boy was
mjured 1n trying to stop a runaway truck from strrking h;‘
companion 1t was held that the defender through whose fault
the truck broke loose was liable to him n damages sioce h:
ought to have foreseen that the bay would obey his mor
obligation to come to the rescue’ In France howevel a \
better view 15 taken and the spectator of the drowning child
could be held to have commutted the  delit de ron assistance,
a une personne en perl * This involves a criminal hability
it 15 true but as we shall see later on a person cmvlly
damaged 15 entitled to intervene 1 a prosecution arismg from
the damaging act 1 order to obtain reparation

Much controversy surrounds the question, umportant onlv
o legal hustorrans whether and if so in what sense there
ever was a rule of absolute liability for mnjury consequentsal
upon the activites which a man carrses on sometimes des
cribed as the doctrine of  a man acts at hus penil* Although
as we shall see Iater this concept was to some extent re-
ntroduced 1n the last century as the common activities of
& The Queen v Instan [1893] 1 QB 450 per Colendge LCY atp 453

7 Wilkinson v Kinnell Coal €o (1897} 24 R 1
¢ Code Pénal Ast 63 (1954)



Cwil Law—I 15

the common man especially hus part 1n industry and trans
portation began to 1avolve nisks to others which were higher
than n less complicated times this 1s not a matter which need
detain us now It 1s however perhaps worth observing that
paradoxically there 1s a certain callous or ruthless feature i
what at first sight would appear to be the doctrine more 1n
favour of potential vicims The doctrine *a man acts at
tis penil  has 1 a sense a lower moral content than the doc
tnne of no liability without fault  the former may imply
a licence to carry on your activities n any way most con
venent or profitable to yourself provided that you don t mund
paymng for the consequences The damage which you inc
dentally cause to your neighbour becomes as 1t were, part of
the cost of production On the other hand under the doctrine
of ‘no hiability without fault the ijurer must be supposed
to concede 2 duty to avord committing the moral wrong of
2 s neighbour and his for he must be
SUPP‘)sed to have one profbsts fus merely adding the com
pensation payable by him to his overheads If he has done
his best always supposing that to amount to taking reason
able care no compensation 1s payable at all Virtue has not
only been its own reward but has been commercially
advantageous
This contrast 1s not of course a clear one  The employer
of ndustnial Iabour or the driver of a motor car 1s neither
moral nor immoral all the time betng just like other humans
Sometimes he does not do what he ought and his fault 1s com
mutted because 1t 15 worth his while His prospects of a
larger profit or his bemng 1n a great hurry coupled with his
mvanable practice of covering himself by isurance will
mduce him to take risks the prize being substantial and the
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he 15 judged by what the reasonable man ought to foresee
corresponds with the of mankind? '°
The latter of these obsenvations leads us to Jook at one
respect an which the moral basts of hability has been found
to be inadequate and has therefore been modified  The
common conscience of mankind  would not tolerate a man
being blamed for what he cannot help Let us suppose that
reasonable attention to the safety of the public demands that
a certain door on a man s property be kept shut at night  The
man 15 1n the habit as a routine of closmgitat6 pm One
evening everything goes wrong for him  He 1s suffening from
mfluenza with a hugh temperature he has expenenced a
disastrous business loss that day his wife has run off with
another man he 1s not a very adequate personality anyway
and the cumulative cffect of these musfortunes 1s that he for
gets to shut the door so that a passer by suffers injury The
moral code would not condemn him because forgetfulness
would not be blameworthy 1n that particular man 1n that par
ticular conditton  But this 1s not satisfactory to the law
and 1ndeed 1t would not be possible to do justice 1 actions
between man and man if at the oot of the question there lay
a subjective investigation 1nto personalities  An arbitrary or
average standard of performance 1s therefore lard down with
relation to the requirements of this particular gate and
attached to an imagnary figure the reasonable man  The
omission of the inadequate proprietor 1s then measured
agamst the average standard and he 1s blamed or acquutted
according not to his own abilities but to those of the average
man  But his falure to satisfy the test will involve him 1n no
moral enticism at all  And the pomt becomes even clearer

1 The Wagon Mound [1961] AC 388 423
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when the issue 15 as 1t 50 often 1s whether the consequences
of an act or an omussion would have been foreseeable by 2
reasonable man  How can a man be morally to blame for
fatling to have the prescience of a bnghter miellect than hus
own? !

Let me give another example I employ a man to dnve
my delwery van  One day while on the job he dnnks 100
much and by his culpable negligence njures a pedesinian
The moral blame upon him 1s clear and so 18 the cwvil {1gbulsty
to compensate his victim but since the common expenience 15
that he has no money, that will not be of much value In
accordance with most systems of law therefore I also am
found hable to the victm under a rule which 15 provcrblaﬂ)'
stated as  Respondeat supenor or Qum facit per alum
facit per se and 15 no doubt traceable to the days when 3
man was held responsible for what was done by his slave
The second of the proverbs I have quoted seems Rardly
applicable smce 1t 1s not reasonable to say that I through
anothes had foo much to dnink and drove on the pavement
All that I did through another was to make delwvery of my
goods It 1s quite certamm at alf events that these is 10
concewable moral code which could suggest that I have done
anything to be ashamed of A striking instance 8 that of
the dishonest servant who cheats hus master s customers 10
serve his own ends which are not only not comcident with
those of the master but are actually detrimental to them I
the cheating 1s 1 a matter which 1t 1s withun the servants
scope to deal with the master 15 hable

1 Ehcenzweiy  Negligence without Fault Universly of Calforoity
931

¥
12 Lioyd v Groce Smith & Co {1912} AC 716
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This point 15 very well illustrated by a glance at the
German Civil Code Article 831 which 1s as follows A
person who employs another to do any work 1s bound to
compensate for any damage which the other unlawfully causes
to a third party in the performance of his work  The duty to
compensate does not arise if the employer has exercised
ordinary care 1n the selection of the employee and where he
has to supply appliances or implements or to superintend the
work he also exercised ordinary care as regards such supply
or super ol or iIf the damage would have ansen
notwithstanding the exercise of such care® This provision
which 15 said to be umque 1n European codes at least ** 15
nteresting as an assertion that no moral culpabihty and
therefore no hability attaches to a man merely because he 1s
il served by his employees It 35 otherwise however if he
exhubits blame in failing to use ordinary care m their
selection equipment or supervision 1t 1s rather curious that
the lLability for the actings of a servant 1s laid upon the
employer subject to one exception as 1f to show that the
proper discharge of the duty of care to select 15 regarded as
necessary to negative an otherwise existing hability for the
consequences of mere employment looked at from the point
of view of ownership and control Thus absolute liability
15 laid upon an owner to compensate for any damage his
animal may do and at one time this even extended to damage
done by game belonging to a defender if 1t was done on land
over which he did not have the sporting nights **  The logic of
all this 55 compatible with an ethical approach to neghgence

I3 Netherlands International Law Review (1963) Vol X p 146
M BGB 833 835
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though 3t 15 not surprising that 1 most other codes fogic has
been forced to make way for provisions more humane

The proviso to Article 831 has been subjected to 2 good
deal of crticsm and without gomg iato detads 1t 15
enough 1o say that The courts have made 1t progresstvely
more difficult for the employer to mvoke this defence success
fully 2 It 15 inferesting n passing to notie how 28
codified Jaw which one might have been excused for thinking
displayed the qualiies which are 1ts principal attraction
namely relatne mmutability and a precsse formulation
becomes sn o comparatively short tume umintelligible wrthout
reference to the mass of judicial snfespretation to which «
has given nse  This 15 perhaps even more so of the French
than of the German codes but 1 both 1astances theit SITple
strasghtforward statements of principle may be as sybillise 25
the words  ansing out of and 1n the course of the employ
ment  of blessed memory The patnt T am makng however
15 that mevitable pressute on the courts has had the effect of
modifying the logic of the doctrine of hability for fault 1 the
moral sense I must also emphasise what I shall later deal
with that this doctane does not 1 Germany give nise ©
habihity i the employer to compensate for the actings of 2
badly selected or unsupervised worker if the vicum of themt
1s another employee Damape of that kind 15 dealt with
a different way

French law seems to handle this question by regulatory
rules of evidence yet the results are said to be jusuﬁabk
on grounds of moral pnnciple  There were oniginally four
smstances m which oae person was hable for the actings of

' Von Mehren Chil La  System p 435
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another parents for their minor children hving with them
school teachers for therr puptls while under thewr care
artisans for their apprentices and masters for their servants
The hability of school teachers has now been superseded
but 1t proceeded on the same basis as that of pareats and
artisans namely that the childrens wrongdoing must be
ascrbed to fault consisting of falure in upbringing and
correction  In all these cases however the fault 1s only a
rebuttable presumption and 1t 1s a good defence that the
guardian could not have prevented the damage This s
not so 1n the case of master and man where the presumption
1s irrebuttable  Once fault 1s found in the servant the master
has no defence  When 1t 15 attempted to justify this position
in relation to the conventional view of fault the reasoming 1s
not consincang It 1s suggested first that the rule will
cause masters to look after their servants better but the
unreality of this notion will be obvious to anyone who has
had experience 1n cases of vicartous Irability  Secondly 1t
15 said that “the person who stands to profit by the servants
activities should bear the losses occasiomed by those
activities *¢  There 1s somethmg in ths as I shall try to
show later but the proposition 15 crude or even fallacious
as a justification for imputing to a master hability for his
servants fault The benefits of a successful undertakmg
are by no means confined to the proprictors  Conspicuously
m the case of public activities and in fact 1n the case of
every lawful enterprise society stands to gamm  Above all

the servants themselves are vitally interested 1 the profita

bility of the business more so indeed in the case of a limited
liability company than many of the shareholders to one

1% Amos and Walton Introduction to French Law 2nd ed p 227
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class profit means livelihood to the other mse or fall 18
the value of a single mvestment 1a a portfolio  The wdea that
the cost of compensating the victuns of tadustrial aceidents
or accidents caused by persons carrying on busiess for gt
should be a charge agamst the cost of production 1s Unsup
portable unless as a recognstson that fosses sbou!d‘ fall oxi
those best able to bear them regardless of any ¢
of what at the msk of beggmg the queston 1 wilk call
justice

That the law continues to grope about for some hard
standing on a moral foundatron n this aspect can be observed
from the development of the Soviet conception of fault
Paragraph 403 of the Soviet Civil Code was mlerpreted
by a commentatos 1n 1924 as follows  The plamtif must
show that the mjury was caused by the defendant Beyond
that he need not show anythimg ** The whole idea of
allowing a defendant to escape lability by showing that ke
was not at fault as of coutse our fequirement that the onus
of praving fault lies on the plaabff was disnussed o the
perlectly antellimble ground that the imnocent smured &
still more snnocent than the wnocent smjurer  This appears
not 1o be the 1nterpretation favoured today  Section 403
absolves the person causing the ojury if he proves that he
could not prevent the mury Bat if he could prevent the
mjury and did not do so it means that he either caused
the danger on purpose (mahce) or did not display suffictent
care to avert it (neghigence) ** Apart from an mversion of
the onus proband: as compared with our system the Sovset

¥ Gokhburg and Koblents Commentary on Civil Code 1974 p 87
# Arparkor and Gankin on Ciil Law 19463 Vol 1 p 25
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tod~ appeats to be based upon the same phulosophic founda
voa as that of other cwil and common law 1unsdxcuonsh \h
So far we have noticed some nstanees M which the

wadequacy of the obligation of the wmurer to compensate
o far as 1t 15 based on the classical view of negligence has
been recognised with the consequence that the law bas
cxterded the protection given to the mjured persons by
enlaiging the scope of the myurer s habinty fas beyond the
boandanes of moral fault  In the same way but i this
wetance (or the protection of the tajucer from the cripphng

consequences of his wrongdomng i a certain CODSPICUDUS
mereantile respect the full ngour of the doctnne has been
rchxed  From an easly date on the Continent and since
1733 i Brtsh Admiralty proceedings the shipowners
habihty for loss of cargo by the theft of the master or crew
was hruted 0 the value of the ship and fresght and 1 1813
this bmitation was further applied to damages ansing out
olcollmonsatsea  These values were afterwards fixed at con
ventional sums ** calculated upon the tonnage of the vessel
at fault m order 10 ;yvoud the expense of disputes about them
B mote underlving the legistation was never concealed
$1had Yong been recogaised on the Continent that a merchant
o' not afford 10 trade 1f he were under an unlimited
liablty 10 respect of his ship extending to his whole
fertune and onee the doctetne of Tutatson was secognised
By ber commervial nvals the shipowners of Brtain who
femaned tnder ynlimiged Lability at common law were at
2 stmout disadvantage  Here agan therefore the applica
W of gt pnciple was fored to gue way 10 what ax
veliteal oy soenal yequire T

MEAlS oy g
wy bobim oL F it
% b ow 129 ¥ useand rent
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The ¢ighteenth century also saw the development of the
Industrial Revolution or as 1t might sn this context be more
appropriately called the Enguweerng Revolution Ths
nevitably gave nise to a weakensng of the doctnine of iability
asa 7 of neghg b 1t became necessary
to provide for 2 more equitable or socially deswable distnbu
non of risks connected with the new works Most of the
great civi} engineening works were in any case irreconcilable
with the private law of relationship between a man and hus
nesghbour ¥ am not entiled to nsist on buywg MY
neighbour s orchard because st grows better frust thant
mme and at common law nerther am I entitled o do 50
because 1 want to turn st imto a radway embankment But
1t was universally recagmsed as 1s obviously the case that
the worhs were gomg to do much more than make probis
for the undertaker they were gomg to contrsbute 10 2
wonderful degree to the natiopal prospenty This at Jeast
was the comfortable utdiaman doctrne and to this day
one 1s hardly permuted to dispute that 1t 15 1n the National
Interest to turn the whole countryside into a Dagenham of 2
Detroit For the exercise of compulsory powess Parla
mentary authority was required and ssce m the granlng
of these powers the legislature was consciously tymg 10
sinke a farr balance b puivate "
was natural that great mroads should be made mto the
existing law  In so domng the answers of the old law to the
question * Who should pay for A s hurt?’ were not always
acceptable and there was no reason why fresh solutions
should not be adopted We will laok at some of these
solutions and the attitude the courts fook up fo them
because 1t s obvious that we are night now m an era of
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technical revolution so we must not be surprised if nght
now we ought to be critically examuming the old common
law answers all over agamn

The first example 15 one 1 which Parliament conferred
on the undertakers of works certan privileges for the
protection of those works which the law would not other
wise have afforded them By section 74 of the Harbours
Docks and Piers Clauses Act 1847 the owner of a vessel
doing damage to a harbour 1s responsible to the harbour
authonty for the damage whether caused by neghgence or
not This old statute being a Clauses Act was designed
to form a code for the regulation of the legal nights of all
harbour undertakers who when they obtaned their own
local Acts would mcorporate 1n them the provisions of the
code Yo December 1872 the ss Natalian ran into bad
weather near the mouth of the Wear She went ashore at
the entrance to Sunderland docks at low water, and the whole
crew was taken off by rocket apparatus As the tide rose
the unmanned vessel refloated canted round and struck the
pler domng damage to it The harbour authomty sued
the shipowners for the cost of reparr mamtaimng that the
Clauses Act laid upon them an  absolute Liability without
proof of negligence In the end the House of Lords?*®
rejected this claim upon various grounds not easy to recon
cle the Scotush member of the House Lord Gordon
dissenting It 1s not necessary for me to weary you with an
attempt to find a ratio decrdend: this exercise occupied
much of therr Lordships time 1n another case I am going
1o refer you to It 1s enough for me to pont I hope not

2 Ruver Wear Commissioners v Adamson (1877) 2 App Cas 743
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unfairly or disrespectfolly 1o what 1 am persuaded was th
motne whatever the reason for the deciston and you caf
find 1t 1n the speech of Lord Carrns It would be diffivul
to suppose that by means of ordirary and routine clause
inserted m praate or local Acts the lepistature coul:
mtend to create a new nght and a new hability to damage!
unkrown to the Common Law This T think 1e the
rasing of an augst standard of revoht the conscience of it
min-teenth-century common lawyer would not readily allow
of 1 statutory obligation to pay damages being imposed up
someone who so far from being morally to blame was 3
sharer with hus adversary 1 a common musforture

Yoa can find another example—the facts are of ro
tmpattance 10 the judgment of Hrewt J an Hammord
besrv of St Fancras It would seem to me to b
contrary to natural pustie to say that Parlament arerdad
Ty ampose upon a publa body a Lability for a thing what
no fensomab’= care and shill could obsiate * This view could
r pomsbly be held today  Tras very close to that express
by Lo d Hermand rearly 100 years catlier when his bete
rree Lo 3 M admbark had quoted a s'atg < whose £
wer pmmadl 10 the view Herrand bad formnd A
Mty ' reev lamed  Whatwastaute? Worly M-
wo Bt aaamf vt g d by wordi? Ny ey las B
Ty Hy-lawatrgh pexs = 7

1 gmes ghampe amtt 1 the layrean overy Fa7
v p e =1 ef 1% Hathon Clics 3 Act came €08
pmoee ket e e Qacdidps O 3w i gt e 1O)) B
v M omowaat g R Ber s th Seaeaes Db
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The master tor good seamanlike reasons as all the courts
so found was moving with an anchor down and in the
course of domng this he dredged up and fractured some
electric cables belonging to the dock undertakers The
House of Lords #* by a majonty of three to two held that
the owners of the ship were liable to make good the damage
although 1n the absence of any neghgence on the part of
the master This pair of cases Adamson and The Mostyn 1s
of umque mterest to those whose duty or mchnation 1t s to
consider the doctrine of judicial precedent with special
reference to the rule of stare decisis as 1t used to be appled
1 the House of Lords and so I dare say they give nise to a
good deal of sardomic amusement on the part of my friend
and colleague Professor T B Smith I will only say this
that by 1928 the House was no longer troubled by the need
to admit that the legislature had abrogated the common law
all that was required was the lectual athleticism of
coming to a right conclusion i face of an apparently
ureconcilable yet binding decision of the House i the
opposite sense

I will round off this point by referting to a later case
dealing with an even earhier statute The Peak Forest
Canal Act 1794 provides that if any damage be done to
any land by the breach of any of the waterworks of the
particular navigation or from any other accident full
compensation should be made to the owner and occupter
In 1943 the Court of Appeal had no difficulty 1 deciding that
the undertakers must pay for damage done by the collapse of
an embankment caused by a violent storm even though the
storm was such as to amount to an  act of God By that

33 Great Western Rallway Co v Owners of ss Mostyn (1928] AC 57
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1s meant that the flooding was so unprecedented and
unexpected that human agency would not reasonably antict
pate 1t or be bound to take any steps to mect 1t ** This
defimtion may be taken to represent also the law of
Scotland * And 1t may be worth incidentally observing that
1t appears also from a House of Lords decision to bc the
law that no rain of wh can be pted as an
act of God if 1t fall 1 the Burgh of Greenock * The
Peak Forest Canal case 1s another instance of a slightly
different order of public policy demanding that Pachament
1mpose strict Liability without proof of neghgence this time
upon the owners of public works 1n favour of adjomimng
proprictors they are deprived by the legislature even of the
defence of Act of God which would have been avalable
at common Jaw to the keeper of a wild animal which escaped
out of his control

All this 15 1. to the prof 1 lawyer but
my present audience I am sure will appreciate that I quote
these cases 1n order to ndicate the weaknesses m the doctrine
of no hability without fault These are not weaknesses in
the moral position which Lies behmd 1t the point 1s that for
say two hundred years society through the acts of the
legislature has from time to time been forced fo admut that
an ethically unassailable doctrine may have fo be modified
for public ends of which ples are the of
commerce the security of property and the avordance of
mjustice to the poor

3¢ 7 7 Makin Ltd v LN.E Roilway Co [1942] 1 KB 467 470

23 Rothes Countess of v Klrk:nldy & Dysart Water-Works Co (1882)
9 R(H.L) 108 7 AppCas 6

4 Caledonian Rallway Co v Carpomllan of Greenock 1917 SC(H.L}
56 [1917]) AC 556
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Of course 1n the business sense these vanations upon
legal themes are of less practical than philosophical impor
tance The burden of an accident of the kind we have been
looking at does not fall catastrophically upon a rumned
shipowner or upon a bankrupted canal proprietor Rusks
hke this are spread by insurance But when we come as we
are about to do to look at this aspect more closely we must
bear in mind that the commumty has a stake i these
undertakings—that 1s why they succeeded 1n getting Parha
mentary powers—so that 1f some of the burden of mnsurance
should fall on the commumty as a whole there will be
nothing unjust about that Nor ought we to forget that the
problem we set out to solve was that of Mrs Brown and
her family Nothing we have discussed so far has been any
help to them



I

PracTicAl REMEDIES T0O REPLACE LEGAL DOCIRINES

THERE 15 no judge no practising lawyer and no mtelligent
member of the public who 15 prepared to accept the sound
ness and approve the efficacy of all the doctrines of the Jaw
current at any particular time  We need not as lawyers
be surprised at this or feel ashamed of 1t Law must always
lag behmd a bit because one of the first things we demand
of our system 1s that we must know where we stand We
want to be able to plan our relationships with ous partness
our customers our wives the Inland Revenue and the police
on the basis of a body of law which 1s stable rather than
ephemeral  So change takes time and therefore at any
given moment a lot of the law 1s ideally out of date How
long 1t takes to effect a change could make 1n relation to any
specific problem an interesting study for a legal histonan
as he traced the course from the first mutterings of dscontenf
through the gathering movement for reform up to the final
triumph of amendment—for the time being  On that footing
let us look at our own problem agam We began by
noticing  what appeared to be ble conseq

attending two respective incidents each producing its own
victims and we noticed that the consequences to the victuns
were quite dissimilar although looked at purely physcally
the cidents had a good deal m common We considered
the legal explanations for these differences and noticed that
1n most countstes at some time or other 1t had been found
necessary to modify if not to abandon the doctrines of the

30
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law which underlay the results at least in therr full logical
vigour
We are now to look at some more advanced proposals
for distnbuting a more even handed soctal justice  Some
have been implemented and a few of these I will cite as
examples Some are still 1n the air I do not know when they
were first ventilated but T have been struck by the following
quotation!  The report leaves httle doubt m the readers
mind that the present methods of dealing with the problem
of automobile accidents not only fail 1n most cases to provide
proper cc son when 1on 15 due but are
productive of other results wh1ch are socially undesirable
The Commisston favors the adoption of a plan of
compensation with himuted nght of recovery and without
regard to fault analogous to that provided by workmens
compensation legislation to be guaranteed by insurance and
d by a on The striking similarities
with respect to the natures of the problems the socal results
thereby produced and the solutions proposed cause one to
wonder whether this report foreshadows an impending
development 1n the law looking towards a more scientific
distribution of inevitable misks which are incident to an
important and necessary activity in modern socrety
The Report referred to was prepared by a Commuttee
to Study Comp on for A bile Accid, set up by
the Columbia University Council for Research mto the
Social Sciences and the first thing to which I draw attention
15 that 1t was prepared 1n 1932 So a generation ago proposals
were being made to replace 1n some degree at least com

1 Columbia Law Review Vol. xxxu p 786
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pensation hmuted to damages ansing from neghgence bv
payments out of a publicly admimstered insurance fund

The second point of interest 1s the analogy which was
then drawn between the automobile proposals and the
exisng law as to workmen s compensauon  this 1n its turn
was regarded as being merely a special case of  scientific
distibution of snevitaple nisks which are ncident to an
mmportant and necessary activity m modern society  The
use of the words I have ialicrsed firmly excludes the
attaching of any relevance to the idea of fault he whose
necessary actions inevitably cause injury cannot be blamed
for the njury they cause and society cannot ask him
consistently with what we call Justice to be at the sole
e€xpense of indemmfying the victims  The extent to which he
can be directed to contribute will depend upon other factors
12t which might be included first the special profit he enjoys
or the mdvidual convemence he extracts from the neces
sary actvity - such as owning a factory or dnving a car and
secondly the general benefit that he dertves as a member of
the public from the additional amentties which the activity
promotes to the advantage of all  On this view there can be
no resting place at road accidents or ndustrial imjunes  If
mevitable risks are to be scientifically distributed this 1s
probably going to mean taking care of all those who suffer
from them by the most obvious method of distributing risks
that 15 msuring all who are exposed to them

Nor will 1t be satisfactory 10 stop there we shall at
once be ashed the question  Why 1s relief fo be afforded
only 1n cases where A has suffered 1n consequence of or i1
connection with some activity of B  What in fact are
we going to do about Mrs Brown? We cannot say that
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there 1s an automobie accident when a tree falls on a
motor vehicle and crushes the passengers The accident 1s
m prneiple mdistingwshable from a tree falling upon some
ope walking on the pavement or upon a dwelhng house
And we can hardly say that the passive owner of a tree
which 1s apparently 1n perfectly good health 1s engaged mn
an activity which causes mjury It 1s beginning to look as if
we have on our hands once we start talking about the
scientific distribution  of the nisk of betng njured through
no fault of one s own a search for some kind of acknowledg
ment by society that one of the costs of living the overheads
of commumty hfe 1s the rehef of distress m these cases
amounting 1 sum to the same kind of indemnification as
the law now provides when the mnocent vicum is damaged
by the fault of another
But already I can sense the objection of the attentive
listener— Why does he use the expression °through no
fault of lus own or innocent vicim’? Surely if this
kind of relief 1s a general obligation on society we have no
nght to divide the victims into sheep and goats reserving the
benefits to the uses of those whose conduct we approve and
consigmng the others to penury We have stopped looking
round for a morally blameworthy causative agent Have
we stll got to make ethical judgments about the com
plamer?  This question 1s not an easy one  Until farly
recently (1945) the law n both England and Scotland was
that if a pursuer was humself guilty of negligence which was
itself jointly causative of the accident along with the negh
gence of the defender ? the pursuer was altogether precluded
from recoverng damages from the defender It 1s not

Robinson v Hamilton (Motors) 1923 SC 838
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necessary to make any attempt to rationahse this doctrine
which led to manifest mjustice The odd thing 1s that 1t has
never been tolerated n Admuralty 1if two ships collided
through the neghgence of both the degree of blame has
always been apportioned by the court to each and the
damage ansing adjusted accordingly This 15 now the rule
m ordmary actions of reparation One can easily see the
basis of this rule 1f the defender 1s to be found lable m
consequence of his fault no one could justifv finding him
wholly hable tor somethmg which the court has found was
not his fault alone but at least n part that of the complainer
But if fault of the defendet 1s not to be the basis of compensa
tion what on earth has the fault of the complamer partial
or even entire to do with 1t exther?

So to help us to answer these questions we will look
at the progress of the 1dcas behind them not only m this
country but also abroad To begm with I will quickly
recapitulate some of the respects 1 which we noticed earlier
the doctrine of no hability without fault as having been
departed from (a) the objective comparnson of him who
caused the myury with the reasonable man (b} the
hability of an 1nnocent employer for the neghgent acts of his
servants (c) the protection given to works carried out under
parltamentary powers (d) the obligation of certain under
takers of such works to compensate without proof of
neghgence Gomng on from that point we observe that the
technical developments of the new age caused the doctnine to
become more and more obsolescent new 1nventions brought
new dangers and mechanical contrivances could make the
consequences of accident at least on land more disastrous
than ever before It 1s not surprising that there was a demand
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for protecuion for jured persons which would be more
certain and less limited 1n scope than was available under
the old doctrines of no hability without fault even where
the burden of exoneration lay upon the defender In many
countries therefore that rule suffered erosion It 1s perhaps
worth mentioning a sad exception Scotland mto whose
Junsprudence was introduced by the House of Lords in 1858
the English common law rule invented a few years earhier m
England that an employer was not hable in damages for
the 1njury caused to one of his employees by the negligence
of another *

It was 1 Germany that the most remarkable develop
ments took place In the various parts of 19th century
Germany three major systems of law were 1n force French
Iaw based on the Code Cwil the Prusstan codification of
1794 (Allgemewne Landrechf) and the Gemeine Recht an
adaptation largely carried forward by scholars of Roman
law to modern conditions 4 In all these systems the rule
was no lability without fault  In two of the kmgdoms
Prussia 1n 1838 and Bavana 1n 1861 the doctrine was found
to be madequate to the new technology and it was therefore
provided erther by legislation or by judicial decision that
broadly speaking railway operators were absolutely liable
for the damage they caused The Prussian law stmply
i1goored the 1ssue of fault® while the Bavarian Oberste
Landgericht felt themselves able to decide that  the operation
of a locomotive on a rarroad 1cally and

1
iy
3 Bartonshill Coal Co v Reld (1858) 3 Macqg 266

¢ Von Mchren op clt pp 415 416

S Preussiches Geset. uber die Ei N 3
1838
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entails culpable behaviour ¢ The question however was
dealt with on 2 federal basis by the Rechshaftpfiichigeseiz
of June 7 1871 which was wider 1n scope than mere railway
legislation  Article 1 provided that if in the conduct of
a ratlway a human being 1s killed or suffers bodily injury the
undertaker 15 liable for the damage arsing therefrom except
1n 5o far as he proves that the accident was caused by force
majeure or by the fault of the deceased or injured person
This article has since been extended to cover electricity and
gas undertakings where the only defence open 1 that the

llation meets the d standards of engneertng
and 1s mtact A somewhat sumlar hability has been 1mposed
upon the drivers of motor vehicles If through the use of
a motor vehicle a person 15 killed or the body or health of
a person 1s mjured or property damaged the holder of the
vehicle " 1s liable to the injured person for damages ansig
therefrom * The only defence substantially 1s that the
accident was due to an unavoidable event that 1s causcd
netther by a defect 1n the condition of the vehicle nor by
failure 1n 1ts mechanism It will be observed that the Liability
under this law 1s more severe than that upon the railway
operator because 1t provides for mjury to things as well as
persons which the railway law does not

There are some specialties about this law (1) the hability
1s imuted to a certain sum but a plaintiff can also sue under
the ordinary provisions of the Civil Code when of course he
would have to prove fault (11) persons who are employed
i connection with or are transported in the vehicle are
excluded from this law and must prove neglgence if they

& Von Mchren op et pp 415 416
7 A techmeal term of wide meaning including the owner
Ceset  uber der Ve kehr mit Kraftfarhr euger May 3 1909
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are 1o substantiate a clmm (1) the denver 1s not bound by
thrs Jaw 1 so far as he may exculpate himself by showing
he was not negligent

How the law was changed 1n order to meet new needs can
be seen from that relating to hiability ansing out of the opera
tion of aircraft  In 1908 a Zeppehn made a forced landing
1t got out of control on the ground (as to which no special
pomnt was taken) and the pluntff was seriously jured
He sued Count Zeppelin for damages but was unsuccessful
1n the absence of proof of fault This decision was wdversely
cnticised and the question 1s now regulated by statute®
based upon the motor vehicle law but more stringent s
much as the operator 1s deprived even of the defence of
force majeure and 1s faced with what amounts to an absolute
Labilsty His labiity to passengers and uts relationship
with the Warsaw Convention 1s of course outade the scope
of this lecture

After dealing with the hability of railway undertakers the
Reichshaftpfichtgesetz provided by Article 2 that * Anyone
who operates a mme quury pit or factory s if an
authorised agent or representative or anyone employed in the
direction or superviston of the underttking or of the workmen
causes by a fault in the carrying out of the service arrange
ments death or bodily injury to a human being lable for the
damage ansing therefrom  This Article s more lmited in
scope than might appear  First the burden of proof s not
shifted to the undertaker  Secondly the hability of the owser
1s only for farlure ain duty and that on the part of a certain
class of servant the effect ss really to extend the defimitlon of

* Luftverhehrgeset 1977 1936 198
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undertaker to imclude representatives m a supervisory capa
city so that the faults of ma are to be imputed to
the operator Thirdly 1t 1s again to be emphasised that the
Article confers no general night upon a workman to sue his
master tn respect of the neghgence of a co employee ' This
15 dealt with 1 an entirely different way having been excluded
from the law relating to rights and duties altogether and I
shall be referring to this matter 1n a moment In the mean
time Y will just suggest that we may find that exclusion could
be beneficial m the interests both of practical remedies and
of rationalisation of legal doctrines were 1t replaced by 2
system of sufficiently wide application unconnected with the
law of delict

In France after a good deal of controversy and contra
dictory decisions upon the mterpretatton of the relevant
articles of the Code Cevtl the law stands at present upon the
basis that  fault 1s a necessary condition of civil habilty ™
T understand however that consideration 1s bemng given to
legislation which would impose an absolute lrability upon the
driver of an automobile which causes accidental damage
of this 1s passed 1t will not be umque  To lawyers probably
the best known example 1s to be found 1n the province of
Saskatchewan ** The basis of the scheme 1s the scttmg up of
an insurance fund financed by premiums paid by the owners
of vehicles and by the holders of dnving Iicences The
premium income 1s used to mdemmify not only everyonc

1 Yon Mchren op at p 474

11 Amos and Walton op cit p 203

12 For French professional opuiton on this subject sce Ga.ette du Palas
September 15 1965 reporting the Congress of the Assoclation
Natlonale des Advocars especially the statement of Professor Tunc

33 See Journal of the Society of Comparative Leghlation Vol 31 p 39
and 13 CLP 100



Cail Law—11 30

including drvers  passengers and pedestrians from the con
sequences of mjury 1 an automobile acuident but abo
owners of vehicles from losses ansing from collision tire and
th~ft The features of the scheme are (a) flat rates of premuvm
(but varyng according to the class of vehule) (b) « hmt te
the benefits payable eg (1n 1960) to $10 000 for onre person
and $25 a week for a maxumum penod of tho verrs 1n C1se
of total meapacity and (c) no exclusion of the common law
right to sue for damages ansing from negligence  In fact «s
regards the last pomnt the position 1s the same as in Great
Bntain where the law demands that a drnver be msured
aganst common law clums  The consequence of the limita
tion of benefit 15 that actions at common Inw 1n supplement
of the statutory mnsurance benefits are of constant occurrence
Thus while compensation to some degree at lenst s the
absolute right of anyone njured by an automobile which 1
not the case with us at the same time as under our Inw jou
are better off if you can ascnbe your accident to neglicence
than if you cannot There seems to be no doubt that the
scheme 1s effective and 1t 1s certanly not costly  We are told
that the proportion of premmm income swallowed by
admmistrative expenses 1s 17 per cent n Sashatchew in
30-40 per cent 1n Bratain and 50 per cent inthe USA ™

It 15 not surpnising that the Sashatchewan system—which
I will not examine or criticise 1n any greater detatl—has been
very carefully studied elsewhere A Committee examined the
question 1n New Zealand tn 1963 1t was extensnely discussed
at the Commonwealth Bar Association Conference in 1965
The Lord Chuef Jusucc of England made it the subject of his
Presidequal AddFess To T ‘F‘J!cmhn C!ub ln 1965 the

s 7 TJE

“WI3CLP 104 N
P
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some striking points 1 that address *  For example of every
ten persons injured 1n road accidents only three are compen
sated This of course 1s one of the consequences of compen
sation bemng tied to neghgence since many accidents
probably far too many are classified as  upavoudable
But an even more powerful reason 15 the difficulty 1f not
impossibility of proving after the elapse of what may be
months or years that on a balance of probabilities the
defender was to blame This will depend on the gvidence of
witnesses as to what exactly they saw perhaps 1 2 split
second of time long long ago Especially 1n Scotland with
its umquely rigorous nsistence on corroboration the burden
on the pursuer 1s hard to discharge Again the vanations in
the sums awarded make 1t all a bit of a lottery England 18
better off here than most of us Lord Parker 15 crtical of
judicial awards most common law  countries have to put
up with the mscrutable and oracular jury Fanally the
tribunal 15 supposed to make an estimate on a lump-sum
basis of future and perhaps permanent loss of function of
earmings this estimate can never be much more than a guess
Let us suppose then that it were determned that there
should be a umversal insurance agamst the damage done by
motor vehicles both 1o persons and propesty which would
provide indemmty without reference to hability under any
existing doctune of law  Granted that the automobile acct
dent being the most obvious and spectacular of the disasters
to which the ummnsunng  part of the population 15 most
likely to suffer why in fact should compulsory public insur
ance be confined to this type of nsk? Why should it not
cover the even commoner and sometimes more tragic kind of

118 CLY 1
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the damage one ordmnary servant s neghigence may cause o
another These doctrines can no doubt be explaned by an
inclination to stoct adherence to formal reasomng but the
second of them has had to be evaded by alternative statutory
provisions while the first 1s now under heavy fire
The problem of compensation for a workman mjured

otherwise than by a management fault which would have
entiled him to damages under the Reichshaftpflichigeselt
was dealt with by a compulsory psurance scheme whic
dates back to 1884 1% It appears that 1t was part of what
would now be called a package deal  as Brsmark put it

the cure of social evils will have to be sought not only 1
the repression of Social Democratic excesses but also equally
m the positive promotion of the welfare of the worker
Be that as 1t mav there existed 1 Germany and was a model
which was to a large extent copied m Bntain between 1897
and 1911 a comprehensive protective 1nsurance scheme co¥
ermng industrial accidents as well as sickness and old age
and as far as mdustry 1s concerned financed by contributiods
from masters and men  The principles have been stated &5
follows  The federal legislation 1s based on the 1des that

the entreprencur who employs workers not only owes
them the wages agreed upon but also has to bear the fisk
of accidents connected with the work The workers of

their next of hin receve the amounts due to them from an
institution upon which the duty of protection s incumbent
this institution has no private law relationship with the
beneficiaries but it petforms a public admimstrative
i Accordingly the obl of the entrep! to

18 Unfollversicherungsgesets July 6 1884
' Von Mehren op et p 425
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make payments of indemnity 1s not a legal obligation towards
the worker but a public charge imposed on the operation of
an mdustry subject to insurance hke a public tax
By ths financial obligation under public law the entrepreneur
1s freed from the private law hability for accidents towards
his workers so far as such a Iiability 1s based on statutory
provisions The only exception 1s the case when by the
judgment of a criminal court 1t has been found that the entre
preneur caused the accident intenttonally In that case the
mjured party can demand from the entrepreneur the difference
between his (private Jaw) claim for compensation and his
(public 1aw) claim for accident mdemmty ** This system
then has the same features which have characterised all
others namely a provision by insurance which amounts to
Tess than the indemmty which the Civil Code would confer
and reservation to the injured party of what we would call his

common law rights albeit these are tn Germany res
tricted to what must be the very rare case of intentional
mjury

But as Isay the rigidity of the German adherence to the

doctrmne of no lability without fault which has caused the
rejection of vicarious hiability as incompatible with moral
blameworthiness 1s undergoing criticism and when a system
1s being criticised that 1s just the time to look at it because
then you can see the struggle gomng on between the contra
dictory elements 1n such problems as this which I told you
‘we were especially Iookmg out for I may refer to a critical
article on  Liability and Warranty 1n the New German Doc
trine of Unlawful Acts by Professor Joseph Esser of

1% Laband Day Staatrecht des Deutschen Relches (18%0) p 264
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Mamz.*  Professor Esser examunes the evolutionary trends
mn the matter of civil Liability and classifies them as revolu
uonary and counter revolutionary the first bemg  reforms
which have tended to develop the rules of the Code relating
to unlawful acts 1n the direction of a warranty becoming
gradually more and more absolute and the second bemng a
move towards re establishment of principles of dividual
Tesponsibility subject to a closer control of the general con
siderations which make an act unlawful ~ One extension of
the law ndeed and an mteresting one 15 of a conshtutional
nature and I think one may safely suppose 1t to be conseguent
upon the public acknowledgement of the outrages which had
been commutted by the German Sovereign n the name of
Government between 1933 and 1945 The global nghts of the
wdividual to personal digmty and individuality which are to
be found 1 Articles 1 and 2 of the Federal Constitution of
Bonn have been recogmised by the Bundesgerichtshof as con

ferring rights for example to protection agamnst the mvasion
of privacy or commereral exploitation which are said to have
been refused 1 the past by the Rerchsgericht Y do not want
fo go 1nto detarls about this I will mention Just two reforms
which m 1961 were being proposed  The first 13 the abroga

tion of the exoneration of the master for the negligence of his
servant under Article 823 which T have already referred to

The second 1s nspired by the discusstons as to the proper
way of dealing with muluple damage done by say a nuclear
catastrophe and 1t suggests that all commercially dangerous
enterpases should be under a strict hiability resembling that
felating to motor vehicles and aircraft on the footmg of  the
tiability of the person 1 control for the risks ansing from the

% Revue Inte natlonale de D oit Comparé (1961) Vol xn p 401
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safety of things whuch he has introduced nto industry or
which he has made available to the public

On the other hand the counter revolutionary element of
which 1 suspect the learned author forms part 1s dissatisfied
with the empinical nature of a doctrine which has thrown
away the objective standard of reasonable care m favour of
the rule that conduct 1s unlawful when 1t passes the bounds
of what xs termed Sozialadaequates Verhalten or socially

h ’ This exp says Professor
Esser has had a great success 1n conformity with Fausts
epigram  Denn eben wo Begriffe fehlen da stellt ein Wort
zurechten Zeit sich e **

Let us return to England and to the conflict between the
competing elements which has forced law to admit its own
social madequacy My next and last nstance 1s from out
side the realm of personal mjury and 1s m the first place
mtended to illustrate the irrelevance of the concept of fault
as a guide to the just decision of a dispute arsing out of a
commercial relationship In the secord place although we
shall not have time to go mto any details of finance or
admumstration I believe that the commercial principles we
are about to see in operatton looked at along with the
mperfect remedies we have been studying may gtve us a
clue to the reconciliation of a rational system of law with an
acceptable social equity

In the case of Riverstone Meat Co Pty Ltd v Lancashire
Shipping Co Ltd ** meat belonging to the plamntiffs had been
shipped 1n the defendants ship under bills of lading subject
to the Australian Sea Carrage of Goods Act 1924 By that

20 It 15 just where ideas are awantng that a word comes 1 handy
21 {1961] AC 807
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Act and the Hague Rules to which 1t gives force the ship-
owner 1s Liable for damage arising from unseaworthiness ooly
if caused by want of due diligence on the part of the ship-
owner to make the ship seaworthy as to which the burden
of proof 1s on the shipowner Just before the voyage the ship
had been subject to a load line survey and for that purpose
entrusted to Stephen of Linthouse ship repawrers of the
highest repute A marine superntendent employed by the
shipowners managers had imsisted on an unusually strngent
survey This 1mvolved removing all the storm valves They
were put back by a skilled fitter employed by Stephen
This 15 1n accordance with ordinary and prudent practice The
fitter was negligent one of the storm valves leaked and that
caused damage to the cargo The question was the shup
being undoubtedly unseaworthy had the shipowners exer
cised due diligence? 1 refer to the speech of Lord Radchiffe
Now Iam quite satisfied that treating the carriers as & legal
person a limited company whose mind will and actious are
determmed by 1ts officers and servants they did nothing but
what they should have done as responsible and careful pef
sons m the carrying business 1 see no ground there
fore for saying that the carriers themselves were negligent 10
anything that thev did But there 15 on the other hand
a way of looking at the intrinsic nature of the obligation that
1s matenally different from this It 1s to ask the question
when there has been damage to cargo and that damage 15
traceable to unseaworthiness of the vessel whether that unsea
worthiness 1s due to any lack of diligence in those who
have been implicated by the carniers sn the work of
keeping or making the vessel scaworthy Such persons are
then agents whose diligence or lack of it 1s attnibutable to the
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carriers The carriers must answer for anything that has
been done amiss 1 the work  After elaborating this Lord
Radcliffe goes on  *If one had to choose between these two
alternatives without any background i the way of previous
authority or opimon with regard to the mnterpretation of this
section of the Hague Rules I think 1t would be very difficult
to know which way one ocught to turn What I thmk
should determme this appeal however is what we know of
the history of these words due diligence to make the
ship seaworthy 1n connection with sea carrrage of goods
and what I regard as the settled mterpretation of their
sigmificance
This 1mplies a very interesing and for my purposes
important attitude to the proof of neglgence On the one
hand the carners had taken every precaution that anyone
could suggest prudent carriers ought to take on the other 1t
was alleged that they had failed to exercise due diligence
h as having dell d the h and surveymg
part of the duty—and shipowners are not ship repaiers so
can do no other—they are hable for the negligence of those
to whom they delegated Were they to blame or not? Moral
fault 15 out of the question and Lord Radcliffe did not find 1t
necessary to attach some kind of notional fault which would
have been as he indicates a matter of great difficulty 1f
prnciples are to be hept to He did not ask the question
What duty did the carriers owe to the shippers their
neighbours 1o whom they owed a duty to exercise reasonable
care and did they fail 1n 1t? but  What promses did the
carmiers make to their customers and did they keep them?
The question moves out of neghgence and into contract out
of the realm of a moral duty ta take care of a neighbour and
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into that of the prudent businessman voluntarly entering tolo
onerous commerctal agreements

In all tr: 10ns pro ding upon such ag ts there
1s nisk of loss by accident to one party or another and the
prudent t n covers the possibihity of Joss by msur

ance He will often make his contract 1 such a way as 10
mdicate what losses he 1s to msure agamst and what are 0
be left for the other party to cover Thus to pursue the
Runerstone example if the contract provides for the ship
owner being hable only for losses arsing out of unsea
worthiness consequent on his own lack of drigence that
means that 1t 1s against those Josses alone that he will msure
leaving all other risks of the adventure to be covered by the
shippers of cargo These matters are arranged on a purely
business basis which may be nonetheless just and fair for
having no moral content For example you may hear 2
motorist whose car 1s under comprehensive insurance com
plaiming of a garage wihich displays a notice Cars paraged
at owners sk Unfar  he says  that I should be the
sufferer for the neghgence of the proprietor and fus servants

This of course 1s not so He garages m a public garage
perhaps once a month and that fact will make no difference
to his premum  On the other hand the garage propnetor if
he accepts hability will have to insure agamst the fisk of
fire caused by a small electrical fault destroying 100 cars on
any of 365 nights of the year Busmess economy dictates
who shall cover the sk This misunderstanding caused
some rumblings of discontent on the Bench 1n a case 1 which
the nght of an internal aithine to exclude their ordmary
hability as carriers was being discussed **  While 1t 18

32 McKay v Scottish Alrways 1948 SC 254
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generally agreed that the consumer is entiled to more
effective protection than he now enjoys from the contractor
who forces hum to sign what 1s called a standard form
contract’ that 1s a contract the terms of which have been
settled by the contractor himself on a “take it or leave 1t
basis—the consumer must sign 1t or forgo what may be an
essential service—in many cases the form of the contract
reflects customary insurance arrangements which the parties
have voluntanly entered nto It 1s of course easy to criticise
the almost universal condition which the operators of ferries
include 1n their contracts of carnage namely that the pas
senger 15 at is own risk on the ground that a ferry 1s only
to the passenger a portion of highway of a peculiar kind
and that since 1t 1s notorious that no one ever looks at the
conditions of carriage the consequence 1s that on this portion
the passenger 1s left unprotected But what 15 he unprotected
agamst? Not the nisk of accidental mnjury or death In
Brtamn these will not entitle him at common law and apart
from contractual stipulations to reparation The only thing
that will entitle him or his estate to be restored to the pre
accident position 1s the carrier s negligence  If negligence
were not the basis of reparation the condition of carnage
would be of no importance It 1s true that the passenger can
msure agamnst the conscquences of the carmer s neghgence
as he can agamnst loss from any other cause but the simple
soul does not do so If there were unversal provision for
msurance not agamst the consequences of neghgence but
aganst the risk of any accidental injury the whole creaking
ramshackle unworkable machine which s represented by
the common law of delict tort or reparation could be
abandoned without regrets
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In 1ts place I suggest that we think over a system based
on business realities rather than on legal doctrmes This
means facing the fact that some people manual workers
especially are more exposed to njury by accident than others
and that 1f the risk of mjury 1o one of them s to be spread
50 that 1t 15 not he and his family that suffer catastrophe 1t
should be spread not over his fellow workers but over us all
Since some industries are more dangerous than others and
all are more dangerous than non industral employment 1t 18
right that employers should contribute to the nsurance fund
possibly m different degrees according to the class of 1ndus
try And simce of course the whole commumty benefits
from 1ndustry a contribution could farly be levied on the
general tax revenue There 1s nothing ongmal about this 18
fact 1t closely resembles the present system But let us extend
1t 50 as to nclude all injury by accident however caused and
see how we stand  In the first place we shall see that 1t will
be possible $0 to arrange matters as to make actions of
damages for negl o ary and fore to make
our present insurances such as motor imsurance and
employers hability insurance largely wrelevant What #eé
might propose would be a umversal compulsory comprehen
swe msurance—no contracting out allowed—wiich would
msure 3 potential victim agamst loss mstead of only 2
potentral wrongdoer agawst claims  While civil actions for
neghgence would disappear there would be much to be sard
for taking a severer view of faults such as dangerous driving
or breaches of the regulations under the Factomes Acts
These matters would probably be dealt with m the cnmunal
courts although it might be better to set up special courts 10
deal with such cases  We have already seen that quite often
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especially 1n industrial accidents no moral blame attaches to
him whom the law finds hable 10 damages nevertheless the
mmposition of severe monetary penalties would have a salutary
effect on prevention which 1s after all better than compen
sation There 15 so far as I can see no reason why people
should not insure agamst this liability as in fact they do
today against the civil consequences of therr fault The
mmportant thing 1s that any penalties inflicted should be paid
mto the msurance fund and not to the sufferer Whether
there should be separate funds eg an industral fund an
automobile fund and a general fund 1s a fiscal administra
tve or perhaps actuanal question which we need not here
pursue

But 1f we are going to abolish the civil nght to damages
for negligence obviously we will have to put 1n 1ts place
sometiing which effects 1 all cases of accidental loss what
the old system used to do 1n a few cases namely restoration
of the sufferer so far as money can do 1t to his pre
accident position  There 15 no techmical difficulty 1 that
You gear a mans contribution (and also his employer s
and the state s contribution) to his average income and you
Pay out on the same sort of basis Here again there are
innumerable administrative questions which obviously we
cannot go into here  Whether or not you are prepared to be
overwhelmed by admimstrative difficulties or terrorised by
financial considerations raises really a question of priotities
What 1s required 1n the first place—and this of course raises
political not legal questions—is a realisation that the social
waste and unhappiness caused by all serious personal acct
dents ought so far as possible to be made good and not only
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m the cases in which someone other than the vicim was to
blame For some reason or other however 1t has so far
been acceptable that such provisions for sickness or mdustnal
mjury benefit should be mneffective for most people above 2
bare subsistence level If under our present arrangements you
want to live something like the Iife which you and your
family enjoyed before you were struck down you must either
effect a private msurance 1f you can afford 1t or you must
arrange to be struck down through the fault of someone who
15 ether 1nsured or well to do  The reparation which would
be payable under a comprehensive insurance should surely
be measured by the amount of the loss and by nothing clse
Clearly this would snvolve a contribution to the premium
fund 1n respect of each person covered which would vary 18
accordance with his potential loss that mn ats turn would
bear relation to fus pre accident wages and to s post
accident prospects
1 would expect that the scheme would cover every even
tuality except probably mjunes debberately sell 1nflicted
Should not the drunk man falling mto a ditch on his way
home recetve compensation on the same footing as the mas
who loses a hand through the fatlurc of his employer 10 fence
a machine 1n fus factory? Since fault s irrelevant there
1s no room for the idea of contributory neglgence And
since fault 15 rrrelevant the whole content of the law of cvil
negligence dehct tort vanishes overmight n so far as
affects pctsonal tnjury I will leave to others the 1dea of
against damage by as also
the mtctcsung question of how a visiting foreigner 1s to stand
when he 1 injured 1n a road accident
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It 15 essential that the compensation paid take the form
of periodical and not lump-sum payments There would be
an end to the degrading form of bingo session which we now
describe as a civil jury toial m which the tnibunal 15 mvited
to guess how long the present disability 15 to Jast and to
caprtahise the value of 1t by muluphying by some figure-—any
figure except as the judge will always direct such as could
be justified on actuarial principles  If complete recompense
or something hike 1t 1s to be guaranteed by rehance on a
public fund 1t 15 hard to see much justification for providing
further for damages n respect of pamn and suffering or
shorteming of fe  These always had rather the air of penal
damages about them that 1s an mswistence that he who 15
negligent should be hable to the uttermost farthing But
even cases of negligence are accidents we are all liable to
accidents and I suggest we mught grin and bear the peripheral
consequences 1n so far as we are not out of pocket by them
And most of us would be glad to see the end of the really
hormble spectacle so popular 1 Scotland and 1m other
countries too of grief stricken parents askiag juries for cash
payments 1n lien of their dead children The loss of a child
of tender years would of course mvolve no payment out of
the fund except for funeral expenses

In another common law country the immunent break
down of the concept of negligence as a useful regulator of the
lives and interests of persons exposed to an wndustnal civilisa
tion has been recognised X have been much indebted to an
article by Dr Eh g entitled Negl without
Fault published by the University of Califorma 1951 The
learned anthor emphasises the exceptions and the extensions




54 Part 1

to the doctrme of no hability without fault which are feces
sary 1n order to make 1t viable 1n modern soclety 1 do not
find myself able 10 go the whole way with lim 1 hus concd
sions probably because at my age one wastes 00 much time
mn studymg an expression Iike neghgence without fault
and trying to evaluate 1t accordimg to the logic of the system
11 which one has been educated  Nevertheless the concl
sions are impressive and I can best summarse them by
quoting an imaginary judges charge which the author sug
gests as appropriate in an action of damages under s
proposals the first part 15 orthodox the second s decidedly
not The defendant 1s Liable for morally neghgent causa
tion of the harm if (a) he 15 guilty of conduct which a reason
able man would have been expected to avoid and (b) f be
could have reasonably foreseen that harm of the 1ype actually
caused would result {rom such conduct The defendant 13
hiable for negligence without fault (a) 3f the harm was caused
by an Iy negl (quast negligent) activity +€ an
actvity mitially neghigent but legahised because of 1S soersl
value (certam activities such as the operation of rasfroads of
automobiles bemg quast neghgent n that sense as matter of
law} and (6) 1f the harm was of a kind which could have been
calculated (and therefore insured agunst) as typrcal for the
particular enterprise
When damage 1s caused by a defendant he 1s either
msured of he 1s not  If he 15 then he must fail because that
means he calculated the nisk as typeal  If he 1s not then
the dispute will be whether he ought to have been 1f he loses
on that issue the plaintsff will be awarded damages bug will
probably be unable to recover them  Or indeed the dispite
may be whether the defendant 1s covered by agunst
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the particular happening or not  That will involve a constru¢
tion of his contract with the underwnters If he loses on
that 1ssue and 1t 1s found he 1s not covered then the plamtiff
will probably not succeed the harm was not covered because
1t was not calculated  If 1t had been i would have been
covered In that issue the defendant and the underwriters
have the same interest re to demonstrate that there 1s no
cover while the plamtff who will find 1t hard to qualfy a
nght or title to intervene 1 the dispute will be maintaining
that the defendant is covered 1T see very great difficulties
attempting to run hability for negl and 1nd 100
by msurance 1n double harness 1 have asked you to consider
the abrogation of civil nghts m this matter 1t 1s not that a
man should be found lable in accordance with his duty to
foresee his duty or nterest to msure against the consequences
of his acts or omissions but that an effective nsurance
machine should be set up and maintamed for the cover of
the potential victm We would relieve the operator  of
the trouble of decrding on ns insurances except in a question
of lus own commercial nsks  We would see to 1t that his
vicims were covered and render to him an account for a
proportion of the premmum  On the other hand the author
clearly recogmses what seems entirely acceptable that one
15 on a much sounder footing if one deals with the problem
as a busimess man would by leaving each several nisk to be
covered by the approprate msurance rather than if one tnes
to fit the exigencies of a modern industrral and mechanied
society to the procrustean bed of the common law doctrine
of no lability without fault

Of course these tentative proposals of mune leave many
questions unanswered Somewhere 1nto any scheme for the

HL =3
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relief of accrdental d on an md y bass there would

have to be fitted the socially comparable sttuation of the sick
and the naturally bereaved I freely admut that my rough
1deas which are inspired far more by an obvious and long
standing break up of accepted legal principles catsing
serious gnevance and want than by any capacity of mne to
sketch a viable admimstrative scheme are open to a Score
of objections One of them is that any system such as 1
have outlined 15 wide open to the malingerer The answer
to that 1s I think twofold Furst the malingerer like lh:l
cniminal 1s but a small proportion of the population
Secondly the absence of lump sum compensation would make
1t convenent and necessary to pay the periodical sums subject
to regular and strict medical examination  Anyway if a few
lead swingers ship through the net we may comfort ourselves
by the thought that the cost of maintamimng them will be Jess
than that of negotiating disputed claims  Also the reproaches
of Mrs Brown and her chuldren whose sad story I began by
relating will have been silenced

3 Sce Dawson Soclal Insurance in Germany
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I

FrEEpoM AND ORDER

My dear said the eldest Miss Prettyman to poor Grace
Crawley In England where the laws are good no gentle
man 15 ever made out to be guilty when he 15 sonocent and
your papa of course 15 nnocent Therefore you should not
trouble yourself 1t will break papas heart Grace had
said and she did trouble herself *

We may reasonably acquit Trollope of an intentional
sarcasm  He 1s not asking us to contrast the position of the
gentleman 1 the dock with the prospects of one of the
lower orders although such a sarcasm 15 not one from
Awhich he would necessanly have shrunk  Miss Pretlyman 1
pronouncing 2 panegyric upon the laws of England and
inferentially upon the Englsh way of hfe  She was largely
justified 1m so domng There are some things she savs
that cannot happen 1n England whatever may go o9
other countries as to which I know and prefer fo hnow
nothing  Such an attifude 1s of course rather srotating 0
the Scots although I fancy that s other parts of the world
1t 18 more likely to excite laughter  If Miss Prettyman who
was a very sensible and chartable woman had been asked
whether she was prepared to extend her gncomum 10 Scot
land she would first have asked what the arrangements were
north of the Border and would then have accepted them if

1 The Last Chronicle of Barset Chap 5
58
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and only masmuch as they comcided with what she under
stood went on at the Barchester Assizes This I think 13 as far
as she would have been prepared to pursue her comparative
researches I do not rate highly the chances of anyone who
tried to get her to take an open minded view of the procedure
m other types of junsdiction for the pursuit and pumshment
of the cimupal and the prevention of crime especially if that
had 1nvolved considering a system typical of the continent
of Europe  After all she was speaking at a date not much
further removed from the death of Napoleon than we are now
from the Russitan Revolution about which event many
senstble and chantable old ladies hold strong views to this
day

Nevertheless I propose to ask for a reconsideration of
some of the assumptions which lie beneath that procedure
which 1s 1 principle common to England the USA  the
Commonwealth and 1n a shghtly lesser degree Scotland This
will mvolve looking at what face other systems present to
cnme—one of the few attributes common to all men and
women wherever they are to be found regardless of race
colour chimate religrous beliefs or political persuasions so
far as T know peculiar to human among all living creatures
an mevitable consequence of an essential part of the human
make up everywhere detested yet everywhere mcreasing and
leading i sum 1f not 1n detas! to nothing but musery It 1s
not likely that if crime 1s a mamfestatton of such umner
sality the means of dealing with 1t can safely be studted under
a geographcal limitation

The wider study I propose 1s not really an academc
exerase  at has extremely practical applications '[_‘_w_n_
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_ndispensable social concepts seem at first sight to be in com.
tition here—freedom and order _Societies go through phases
tch first one then the other of these concepts bec
_temporarily the master® It 15 probably mevitable that thus
should be so cach 1s supported i the wamng as i (e
waxing phase by a powerful secton of public opuion
and the problem 1s to achieve a just and equal balance
Man won his Iiberty under the law after a struggle lasting the
whole life tme of humamty and 1t might have appeared
about the year 1929 as though for the greater part of the
world the Iibertarian phase would soon set 1n for good How
wrong was that estimate was seen almost overmght The hor
rors of the concentration camps were pnmanly ascribable ©
human cruelty but behind them lay the twisted legal phulo
sophy of the Sondergerichte (the special courts) and the
gesundes  Volksempfinden (the  healthy sentument of
the people ) as opposed to the constitutional courts and the
e requireme: X

general crimmal code  The requirements.of-2_camiPs,
demand for order were incompaf mstitutions

especially those of
erficr measures by way 9

Jemedy \This_js_understandable_but SVI
hdwﬂ&g;;du_@uwu—mﬂi‘@ﬂ—

]l_egmmalm_bc\use by a free people If the law s lest

effective than 1t ought 1o be the unacceptable answer 1s that

% = Un sysitme de procédure pénale pour &tre satlsfalsant doit ®
montrer & la fols efficace cfficuent cf Lbéral 11 nen est pas moins
vial que cet équilibre idéal paralt dufficile A réaliser et que les asum
tions pénales d un pays comme la France ont osall¥ au cours d¢ son
tustolre wous Finfuence dune tendance Lbérale et dune
autortaire domunant tout & four™ FProfewor Robert Voum. S$¢¢
Coutts The Accused Chap 15
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our humane standards be relaxed and the constitutional
safeguards of the individual overthrown Let us first look
at the system of law 1tself whether 1t 1s the farest and most
effective that can be devised and mn answenng that question
we shall find ourselves gomg for advice to the expertence of
netghbouring junsdictions

THE PRESUMPTION OF INNOCENCE

The little difference of oprmion between Miss Prettyman and
Grace Crawley contans a reminder of something that the
lawyer 15 liable to overlock Miss Prettyman was emphasis
g that an mnocent man need never fear convicion Miss
Crawley that he may leave the court acquitted but irretriev
ably ruined—with a broken heart she called 1t It can be

put as strongly as this—that alm, ry verdict of acquittal
manifests a miscarnage % justice  Either a guilly mian
escaped_and the machinery of crime preveRlion has in that
arraigned to his grevous and un mjury It s
possible to figure a case where an accused has only himself
to thank for his predicament for example by making a
false confession which he afterwards retracts but this case
must be so rare as to be neghgible

The reason why the acqurtted man suffers grievous mjury
15 also illummating 1t exposes the fallacy of a notion much
beloved of lawyers but correctly recogmsed by everyone
else as nonsense Every man charged with crime 1t 15,
33 1 d ce alleged
ﬁwowﬁﬁw
Builty  This does not make sense To the Jayman although

he has been taught incidentally erroncously to rejoice 1n the
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faot that this remarkable bulwark of individual freedom 15
denied to the citizens of less fortunate countries such as
France That the burden of proof should be on the prosecu
tion 1s one thing but that does not explam what a man who
1s presumed to be innocent 1s dong 1n the dock Ooce the
corpus delict:® has been proved then the layman may say
since everyone who 1s nof 1 the dock must even more
strongly be presumed to be innocent we have the remarkable
concept of a cime commtted along with a presumption that
no one commutted 1t or to put the matter a lttle less
fallactously along with a presumption of mnocence avatable
to anyone m the world who may be charged with commutting

that cume  The public accordingly takes the hat s
man

ar from there bemg _a_presumption of snnocence, !
an_the dock has been put there because he s believed to.be .
uilty and 1 ublic 15 not night then the publ to.
1ght  To say that a man who 15 believed to be

it resumed To-he MTORERT 15 a_sophisty 1o put on trial 2
ﬂwww‘w

If this be so several crucial questions demand an answer

First upon whose belief 1n the gumlt of the accused 15 the

action of placing hum before a conrt to be taken that 15 t0

say who is to prosecute? Secondly what are the sieps

which ought to be taken in order to gain the information

which will justify action on that belief that 18 to say what

3 The fact that the cnme has been commutted
4 It could be argued that in the Law of Scatland there 13 no room for
the of since it 1s with our cunous
verdict of not proven recently given a ceruficate of good character
k in McNichol v HM Advocate 1964 JC 25 The presymption must
Q either be displaced by the verdict or not displaced by the verdict
Tt 1s not_the accused yemains mnocent an innocent man is entitled
- © & verdict of not gwity See Willock The Jury In Scotland
Starr Society Vol 23 p 222
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pre tnal procedure will have the effect of bringing the guilty
and only the guilty to tnal? ® Thudly what are the proper
methods o be employed at the pomnt where the decision
has once and for all to be made whether the accused
commutted the cime with which he 1s charged that 15 what
kind of trial will best ascertain the truth? And over and
above all these questions are certamn grand requirements
which are of the essence of civil liberties and the Rule of Law
No citizen may be molested tn any way except as 1s allowed
by law If the state take action against um he must even
at the expense of handicapping the state 1 1ts proper function
of the suppression and pumishment of crime be afforded the
most ample opportumty and assistance I meeting the
charges agamst hum  There are no exigencies of law and
order which take precedence over the duty of ensuring that
no innocent man be convicted of crime

THE PROSECUTOR

1 propose to begin answermng the first question by taking a
brief Jook at the Enghsh law as to the prosecution of
offences and thus 1 do because so far as I can see 1t exlubits
some features to which 1t 1s not easy to find a parallel 1n
other systems I also believe that these umique features go
some way to explain even 1if only historically some of the
characteristics of England s subsequent criminal procedure
which have puzzled some of her neighbours The law of

England has been stated as follows ¢ Any ¢itizen can as a

S The task of cminal proceedings 13 that not a single mnocent
person shall be cnmunally prosecuted or convicted  Code of Criminal
Procedure of USSR Art 2 Bullenn of International Commlssion of
Jurists No 26 p 40
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eral rule and 1n the absence of some vision to the
has

contrary, bring a criminal prosecution whether or not he
suffered any spectal arm over and above other members of
he public As a member of the public he has an mferest

1n the enforcement of the criminal law O steals P's watch
P may prosecute him~so may Q R S T or any other citizen

In practice, of course the vast majorit TOS! s are
er_public_officers who have 10

olice_or
Ersonal interest 1 _the outcome °._The _public officess
0 ¢ _nearest approacl [ i England to.2
public the Director _of osecutions  He

institutes and carres on proceedings 1n the case of any
offence punishable with death 1n certain cases referred by
government departments and 1n cases which appear to him
to require his intervention Regulations provide for chief
officers of police reporting to the Director of Public Prosect
tions cases of certain classes and the chief officer of police 18
always entitled to ask for the advice or assistance of the
Director It does not appear from any regulations which
had been made up to January 1966 that 1t 1s now incumben!
on the police to report murder cases these being no looger
capital
It_seems therefore, that Tand_the b

cutor s involved 1n few cases important though these may

ben_companison_wath_the_fuge mayontyn_which the
—prosecutor s a police officer. The police officer 15 nomimally

prosecuting as a private individual—being the Q R Sor T
referred to above—although his umiform may tend to disguise
this  To take the commonest form of cnme motonag
offences 1suppose there 1s nothing to prevent the Englishman

¢ Smith & Hogan Criminal Law (1965) p 13
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who observes a3 breach of the Road Traffic Act from
the alleged offender 1n a criminal court (whether
or not he has begun by reporting the affair to the police and
they have declined to take action themselves) although he
would find some formidable obstacles in his way He 1s m
theory doing no more and no less than the police constable
who not only acts as prosecutor but also gives evidence
before the mag; as to the of an offence by
which he humself personally has been prejudiced m no way at
all but which he as a member of the public having an
mterest 1 the criminal law 1s entrtled to bring to the notice
of a court of justice so that the law may be vindicated But
however that may be our first question was upon whose
belief 1n the guilt of the accused does his being brought before
a court depend? The answer 1s 1n England for all but a
small mipority of serious crimes the police
Let us now examme a widely contrasting system of
cominal procedure  In Scotland subject to some exceptions
ummportant n principle there is 00 private prosecution
The prosecution of crime 1s 1n_the hands of a Minister of
the Crown Her Majesty s Advocate commonly called the

Lord Advocate He and the Solicifor General are the Law
Officers of the Crown His office has a certain affinity with
matters his responsibility is much wider mder him are the
Crown_Counsel “five i Rumber who_form_hus_staff1n
mthc High Court
where counsel have exclusive 11 of audience In each

county in Scotland there 1s a shenff court “staffed_by full time
professional judges the shenffs I do not have to elaborate
T —_—— -
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the details of the office and the junsdiction’ It may be
cnough to say that all criminal cases of any conscquence come
before the shenf—sometimes en route 10 the High Court
—and that he exercises by far the widest crmmunal jurisdiction
1n the country  Some criminal jurisdiction 1s enjoyed by the
burgh magstrates and county justices but 1t 1s of an
isignificant quality  For the purposes of this part of my
lecture the important thing 1s that to each shenfl court 15

tached a public pr the pr fiscal and he
exercises hus office as local representatve of the Lord
Advocate In cases which are tried 1 the shenff court he
conducts the prosecution himself or by his deputies 10 €ases
from hus district which have to go to the High Court he takes
mstructions from and prepares the cases for the Crown
Counsel who actually conduct them

1 said that there were some exceptions to the rulcgf__m@l?—

prosecution 1n Scotland If you trespass on the railway hine
you will face a prosecution conducted by a soltcitor
mstructed by the Brtish Transport Board under powers
as old as the statutes mncorporating the old raiway
compamies If you wilfully take unclean or unseasonable
salmon  or are found 1n possession of salmon m the close
season you will be pr 1 at the of The
and Commonalty of the Mistery of the Fishmongers of the
City of London But if you commit the commoner kind
of offence from the most serious down to most of the
contraventions of the Road Traffic Act you will be prosc
cuted at the nstance of either Her Majesty s Advocate or the
local procurator fiscal representing him  Even if the offence
be of the trifing kind which 1s appropriated to magistrates

* See Coutts The Accused Chap §
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and justices of the peace the case aganst you wil be
conducted by an official solicitor appointed by the magistrates
or justices as prosecutor Whatever happens whatever you
have done and wherever you are ined_you will never be
-prosecuted either by or on behall of the police

Another _exception of some constitutional but less
practical importance 1s this  The refusal_of the Lord
-Advocate to_institute or authornise a prosecution is_not an,
absolute_bar 1o proceedmngs bewng taken There 1s_an
almost _ obsolete, but _sull _competent, form of prvate.
prosecution _not by indictment but by Criminal Letters
ﬂmw;mvate citizen
subject to the Lord Advocate's concurferice Even, howevet.
if_the Lord Advocate-should withhold his. concurrence, the
High Court may order the tnal to proceed without 1t, In
1909 a commercial company clarmed that 1t had been
defrauded by a coal h The Crown steadfastly and
from what at the time many people thought were ufiworthy
motives refused erther to prosecute or to concur 1n a prosecu
~on. The company_presénted lo_the High Court o Bl
Mm The_court declinéd to order the Lord
zm%mimroceed
without 1t_and a conviction-followed * In 1961 a l?sEEv
chartered accountant formed the view that a_book called
L@e and that the_distribu_
tion of coples was a common law offence The Lord
Advocate after giving the matter cireful thought decided

thw ht not to be brought Thereafter the
T —

complam:qelymg on the authority of the case I have just

described presented a Bill to the High Court The court
_—

*J & P Coats Ltd v Brown, 1909 SC(1) 29




Criminal Law—Ill 69

comunal judge and_an.that capacity not only determined the
punishment to be inflicted on the crimnal but condemned
lum 1n the damage cl. d by the party injured 1 which last
mc unsdictign with_the Court of Session
An early attempt to mamtain a bind of converse plea that the
Lord Advocate could not prosecute a homicide without
the concurrence of the deceased s relatives was met by the
successful answer  Seeing the Prince wantis ane subject
be the fact commuttit the Kingis Advocat has vene gwd
futeress to perseu  mor did anmy better success attend an
altempt to avord a Crown prosecution by producing a receipt
for a sum of damages paid by an alleged murderer **

By the French Code of Criminal Procedure’* 1t 1s

-provided that prosecutions for the imposstion of punist

thall be imiiated and conducted by the magistrates and
officials 1n_whom that power 1s confidéd by law Public
prosecution 15 the rule 1n France, as 1o Scotland Neverthe
less under the conditions prescribed by the Code such

achion_may also be imtiated by an injured party who has
rsonally suffered the harm directly caused by the offence

A civil acltisil tay be pursued at the same time and before
the same court as the prosecution It may include all heads
of damages material as well as bodily or moral which flow
from the acts which are the object of the prosecution
Unless however the law expressly provides for the contrary
renunciation of civil action does mot termunate or suspend
the prosccution The civil party to a crimmnal action has his
place 1 the procedural rules throughout the 1nvestigation and

tal so provisson 1s made (Article 114) for his being assisted

Y2 Hume u133
13 Professor Kock s translation
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by counsel from the outset Thus the shape of a French
tnial in-which there 1s a civil-party_wjll be utterly drfferent
from_any English cquivalent and pethaps_ncarer_to_the
naw_obsolete Scottish System

In_Germany, _.Gradually the 1dea took roothgﬁ/lhe
prosecution of crimunals was a matter for the siate and

finally this conviction was embodied in sections 151 and 152

.of the Strafprozessordnung [1879] which_proyide that crimmnal
proceedings cannot be opened until a_charge has becn filed,
and_that 1t 1s the duty of the_prosccutor to file such public
Sharge  This gives the prosecution a monopoly He 18
however  bound to imtiate and conduct an 1nvestigauon
mto any complaint and where an offence appears to have
been committed to bnng a charge ' @_g_)rl’fﬂn}_gl_@.
Code provides that 1n certain cases the person imjured by a
Proatklage. a private charge or may act along with um 10—
a,%e an accessory charge  This apphes to such
offences a3 Tibel personal injiry of damage to propfty **
In the United States the general rule 1s the same  In
Amenica generally speaking private prosecutions ar¢ oot
permitted  The crinunal trial 1s conducted by a_state patd
rofessional 14 We are therefore entitled to conclude that
a system which permmts prosecution by anyone ncluding the
private citizen on the ground that he has an interest 11
the enforcement of the cnmumal law  or that he 15 mosed by
the spectacle of a crimimal act to what Hume called ordmary
indignation  1s at least unusual  And it s not I thunk

14 Manual of German Law (HM.S0) Vol I p 140

13 Arts 374 395
! Poulsen & Nadish Crmunal Law and its Processes p 917



Crinunul Law~I1l !

satisfactory to equiparate the pohce to the public prosecutor
oo the ground that the pohce are to repeat the phrase from
Smuth and Hogan which I quoted carher  police officers who
have no nterest 1n the outcome The_public wiil never
beligve_and they would be wrong 1o believe, that the police
have no nterest n_the outcome of the cases which come
%MMMHTKMW;ES To say that 15
not at all to question the integrty of the police as police
It 15 merely to state the obvious _those who have conducted
on_ther briging some person to book for every cnme

reported to them and who will almost certamnly have to

"V evidence 1 support of Thcir ConCIusions_cannot_on this
Sie o 1h Kingdom of Heaven be cxpecied [o prassive hat
calm and ympartial indifference to the dewision of the couil
which_should characterise fhe professional advacate respoit
sible for conducting a proseciitor’s Gase 1 Many summaty
cases 1 England it seems that the person conducting the
Presentation of the case before the magistrate may find
himself also giving evidence of fact n Scotland at any rate
such a procedure 15 prohibited *

When 1t comes to the question of actual advocacy i the
cause of a contested crimypal suit there 1s a ¢niticism which
has been heard agamnst the prosecution being in the hands
of a salaried official as 1s the case 1 all the countnes I have
mentioned except England It s said that there are
advantages to be derived from having counsel instructed
specially to prosecute a partwular case because in say the
immediately preceding and immediately succeeding case in
the same list he may have been instructed for the defence

T Grakam v McLennan 1911 SC(Q) 16
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I can see the a prior case here but 1 do not have the
expenence to evaluate 1t X would certamly agree that it
would greatly smprove the professional cthics of Mr Perry
Mason if he had occasionally o act as District Aftorney

The question we are looking at at the moment who can
bning an accused before the court needs a little clanfication
w the light of what has been said Thus although as I
have sard the police 1n England may be m nearly all cases
the prosecutors that does not mean that they have power of
their own authonty to bring a man before a court other than
a court of summary junisdicion  We shall be Iooking next
at the pracedure for getting someone tred by jury  So 1
Scotland 1f a man 1s arrested by the police one evenng and
charged with a serious crime he will make a formal
appearance m court next morning although nominally at the
snstance of the public p yet m p iy
on the umtiative of the police Substantially however and

subje ¢ exceptions we have noticed 1f can be reasonably.
said_that in_Epgland.a pr ¥—be_imtated b

ne i Scotland by an official public prosecutor, 10
France ynd Germany by an official_pul prosecutor with
whom may be associated a directly injured private party

Tug CoMMITTAL FOR TRIAL

At the begmming of this lecture I suggested that Grace

Crawley 1 emphasising the damage which was being done to

her mnocent father a clergyman charged with steahing 2

cheque by the mere fact of his arragnment whether or ot

he was convicted was on good ground Qﬁi“?@ﬂ‘gﬁ‘;ﬂi—
consequences of that 1s that there has to be some machine

£5r preventing ronocent people from being put on trial and
MW
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Now we must beware of taking sledge hammers to crack
nuts  No one 1s going to suggest that if a man plead nof
guilty to a charge of dnving a vehicle without due care and, |
attention a judicial mnguiry 1s to be mounted for the purpose
of deciding whether the evidence aganst hum warrants his

bemng put on trial Most junsdictions would permit the
after 'such adjournment as might be necess/mlfowﬂl
he witnesses on either si isofic of the satisfactory
features of prosecutions bemg exclusively 1 the hands of @
public official that 1t ought to be possible to trust him ©
take for humself the responsibility of such a step He bas
after all no concewvable imnterest to present other than 2
genwme case adequately supported by evidence Further

more 1 Scotland at any rate the procurator fiscal 15
Lord Advocaie and the Lord Advocate m hys turnm 18
answerable Iike amm

It may be however that the matier 1s not so clear where
i P (he wewse-y Bave bees and probibly Mse
been_brought befSre {he magisiile by a private proseculol o

In theory at least 1t could be mtolerable that a man mught
be actually put on trial albeit for a perhaps not very serious
offence upon the malicious complamt of a neighbour of
course as we have seen most of the private prosecutors

are police officers 1 do not want to repeat the substance of
what I have already said but just as there 15 a good deal

a, t_police conducting cases so there may be a legitimale
objection to the_decision to bring & case bemng mn_police
hands It would not be fiece tder to substantiate
e io il
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this qbjection, to pont to mstances which must be rare m
which the police power had definitely been abused _and
Anjust.ee had flow om that abuse It would be enough to
sy lhm engender coafidence so
that a smgle wrongful exercnse of this particular power
althouzh st might have had ongn 10 a mere error of judgment
could have very ucfortunate consequences upon the pabli
mage of the prosscutor If and only if a system 15 nght
mn przciple, an occasional breakdown will be accepted as
imevitable this of course 1s the force behund the doctrne that
Justice must not only be done but be * mamfestly and un

thy and un

daubtedly Seca o one € mav obsene with com
placency the mbtakes which are made by an authonty subject
1 to parhamentary chalk and regard them as

¥

€xceptional Iapses caused by ordmary human fradty while
we readily suppose error if 1t be commutted by an arbitrary
authonity to be the rule rather than the exccpion and we
may mvest 1t with more suster charactenstics

With the observanon accordmgly that the summary
class of case 15 the common class of case requinng for that
Teason to be handled with a care and integnty which the
subject matter nught have been thought hardly to warram I
will tum to the consideration of the steps which are taken
to ensure that no_man be put on tnal for a serious cnme
unless there be prima facte evidence tending to show that he.
making of an assessment 1n this sense 15 properly the function
o a judgs

In beginning with England I would wish to emphasise
what 1 made clear at the outset namely that X am not a
qualified Enghish lawyer and that I am not attemptiag to give .~
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a textbook description of English cnimunal procedure J am
oply-dockung at some festures of what s 3 pIoVel Somor
to all ewilised states That 15 (e handlng by the tridanes,
fawfully constituted for the purpose of breaches of crmnal
Iaw and this I do for the purpose of seeing how various
states achieve a solution 1 propose therefore to 1gnore
such topics as mnformations ex officio presentments by
coroner s junes (although broad mmnded people might be
found to describe such verdicts as judicial decisions) and the
histonical positipn of grand junes (although these sull hase
a vestigial importance 1n some states of the USA) It may
be that historically the grand jury s one of the imstitutions
which was explicable by the exstence of mght of prwvate
prosecution 1 will make bold to say that mn England for
present purposes all persons who appear before juries for
criminal trial have been commutted by justices or magistrales
who have satisficd themselves judicially after hearnng
evidence that the accused has a pnma facie case to answer
and I propose (o look at this procedure for the purpose of
comparing 1t with preliminary investigations having the same
object carned on in different parts of the world The first
aspect 1 am going to deal with 15 whether the proceedings
before the commutting judge are i public or i privale
This will mevitably raise the whole guesyon of pre tnal
publicity -
PUBLICITY OF COMMITTAL PROCLEDINGS

The rule 1n England 1n common with most other countries
1s that cimunal tnals take place in public  There are some
obviously exceptional cases such as those concerning the
security of the nation many countnes also pay atteaton o
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the 1nterests of decency or the protection of witnesses from
unnecessary tind crucl embarrassment, but with this we need
not trouble But as regards commuttal proceedings the law
now 15 Examimng justices_shall_not_be_obliged to sit.
\D_open court ' —Magstrates” Courts Act 1952 5.4 (2) We
ought to be entitled to suppose that this was the rule before
the Act was passed since the Act appears from 1ts preamble
to be a consolidating statute that 15 to say to be a mere
pend of pl upon the same topic /
It 15 far from clear that we would be n1ght to do so  Accord
g to the Tucker Report ' the power of the justices to
_&clude the public was confirmed by the Indictable Offences
Act 1848, s 19 the opion however scems to have been
widely held that the.power was taken away by section 20 of
the_Summary Junsdiction Act 1879 as subscquently inter
_preted, However that may be while the law 15 now as stated
1n the 1952 Act the Report containg some strongly worded
Judienal opimons by Mr Justice Park ** in 1823 and Lord
Chief Justice Ellenborough in 1811 to the effect that publicity
gught not to be given tg_commuttal pmcac__@ugsm
one time there were cases * where a_criminal information for
Libel was_successfully Taid against the. printers_orpublish
of reports of commuttal proceed Today when the court
18- open to the public 1t 1s also open to the press, who are at
liberty 10 publish a fair and accurate report of what _took.
m%h_@igmﬁhe ustices s0_decide they may
sxclude BT préss and publicThey do so only Very rarely
18 1958 Cmnd 479
¥ The learned judge was agamst even the accused bemg present or seemng
the depositions because then he  would kpow everything that was to
be produced 1 evidence aganst him—an advantage which 1t was pever

mtended should be extended towards him ~ We have bappily moved
a long way from that position
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I presume that if 1n such a case a newspaper were to publish
Cougt for contempt of court even though the case was sull
before_the commutting magstrates ** Of the proceedings
themselves 1t 1s only necessary to say that they may consist of
an opeming speech by the prosccutor followed by the
exammnation and cross-examination of his witnesses L.
accused 33 ashed f he wants (o make a statement, whether he
wants (o mal

WM_SMMQ:JM whether he wants to call
evidence He or hug advocate 15 entitled to addrcss the coun
The court then decides on whether the evidencé Is such that
the_accnsed gught to be commnlt?d‘for trml.,\f_lhat\lls‘decld"«d

affirmanively then 1n_all_but exceptional cases the court
proceeds to consider bail

Thus 1 England the commuttal proceedings are usuall
where thcy are always i public—the USA The pro
cedure_so far as I need to go xrmmmﬂ\@,]L

sumlar_to_the Enghsh—here again I propose to leave the
grand jury out of consideration—and the nature and purposeé

of it 1 well described 1 a passagefrom Putthammer
Crimunal _Lan_ Enforcement * A _person s _arresiod

It _may_very well be that even the most superficial

look at_the facts would at once show that he conld not
possibly be guilty of the ofience charged It 15 n‘othl’nﬁﬁ/
than obvious fairness to mim then that he should be dis-
¢ saouw be =T
charged at the earhest possible moment — Accordimgly
promptly after an arrest the arrested person is ennhitled 10 be
—

20 R v Parker [1903) 2 KB 432
U of Clul Sch Papers 1341
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_{Jrgu_ght before a magistrate so that the latter may decide
~Whether T THe sfate s evidence 1s true 1t p a sfrong
enough case (o warrant holding our man for Turther procéed
Ings "or WHeURT The stiowing-1s so weak that there 1s no
thance of conviction  If the former 1s the case then 1t 1s
the magistrate s duty to set the bail If the Iatter then the
accused 15 entitled to hus immediate hberty The effect
[ pubhieity on these proceedings 1s vividly brought out 1n an
ﬁﬁm%m
takes the form oF T GAToguE ™ Qiiesiion= Do you use the
preliminary examsnation as a way to get mmformation about
the states case? By refusing to wawve the prelimmary
€xamiation the defense counsel can force the prosecution
to make proof of probable cause i advance of trial can
1t not? Answer—Theoretically yes actually not 1n most
cases In certain cases 1t may be well to make the prosecu
tion show what they have 1 a prelimmary hearing and even
to cross examine to a certam extent to pin a witness down
In many other cases however the advantages are illusory
while the disadvantages may be real  Consider the following
The publicity may be vastly increased by getung morbid
details into the hands of the press  So that 1t 1s harder to get
a jury I suppose the concluding words may be trans
lated—get an impartial jury who have not made up their
minds before the trial beguns
That this 1s true of England also admuts of hardly any
doubt The Tucker Report cites the case of Dr, John
Bodkin Adams acquitted in 1957 of murdering one of his
DOLgiVen at the trral was led about the deaths of two other

*! Steinberg & Poulsen (1961) 7 Prac Law 25 30 quoted 1 Poulsen &
Kadish op ot
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paticnts - At the tnal the presiding judge had 1o go out of s
way to warn the jurors to pay no attention to evidence which
though not given in court they were almost certain to have
read 1n the newspapers In 1965 1n an island off the west
coast of Scotland I heard two sensible and fawrminded
citizens potentially admurable jurymen talking about a
sensational English murder case 1 such a way as to show
quite clearly that they having read the commuttal proceedings
m a newspaper had made up their minds on the guit of
the accused as yet untried In recogmition of the Iikelihood
of prejudice the venue had been changed from one assuze
town to another 1t would have done the accused no good 2s
1t seems even had the trial been held 1n an alien junsdiction
300 miles distant from the court of commuttal Injustice may
also have been done when the magistrate after a public
hearing refuses to commut for tnial This means that the public
have had the opportunity of hearing evidence accusatory of an
nocent man whereas the judge has found that there was
not even a prima facie case for him to answer Agamn 1 15
possible that the msistence on public commuttal proceedings
may have had some connection with the system of pnvate
prosecution

In Scotland the whole prelumimnary proceedings up to the
opening of the trial atself take place n private What
happens 1s this A crme 1s Teported by the police to the
procurator fiscal it 1s most likely 1 the case of a serious
cnime that the police will themselves have taken an accused
person 1to custody under their gemeral powers of arrest
which are roughly simular to the corresponding powers in
England In such a case the prosecutor will at once do
what 1n other cases he might have done before the arrest he
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will apply to the shenff for a warrant This warrant asks
substantially for powers to take four steps (I) to arrest the
accused and bring him before the shenff for exammnation,
(2) to search hus person and premises (3) to cite witnesses so
that the prosecutor may examine them and (4) after examina
tion to commut the accused 1n custody or on bail for further
procedure to take place The first stnkmg feature of this
procedure 15 that the accused at the earhest possible moment
can be subjected to judicial examunation and this sumlarity
with the continental inquisitorial system I shall have occasion
to notice a hittle later The next purpose of the warrant which
1s of present importance 15 that the prosecutor seeks power at
his own hand to examine the witnesses and to take a state

ment from them which he terms a precogmtion The
Statements may be but commonly are not taken on oath

It 13 upon these statements taken by um 10 private that the
prosecutor asks the shenff to commit the accused for tmal

A third feature 1s that untl lately the commuttal order
proceeded on the narrative that the shenff bad examined the
precogniion  For some time that statement had been
erroneous and 1t has been deleted from the form  This
appears to me to be a senious defect 1n our Scottish procedure

masmuch as commiital without anqumry on an ex parfe
mothion cannot seriously be regarded as a judicial decision

and 1ndeed partakes more of the nature of an administrative
lettre de cacher No public complaints have arisen from this

and I am willing to suppose that there have been no
abuses but the procedure 1s formally objectionable and the
older discipline seems preferable Nevertheless the principle
1s sound enough that of investigation by an smparual official

and the presentation by hum of the fruits of his mquines to
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a judicial authonty in order that the latter may be satistied
upon them before he sends the accused for publc frial

1t 15 interesting that there should be available for study
within the British Isles a system which though now altered
—perhaps for the worse—probably through close contact
with a more powerful neighbour shows quite clearly that 1t
has affimties with the administrative side of the ciminal law
as 1t flounshes to this day in contimental countries The most
interesting contrast here 1s not between England and Scotland
but between Scotland and the United States Each of these
countries operates a system derived 1n Comparatively recent
times from a parent source The United States look to the
common law of England for the principles which they as
a sovereign state have modified to swit their proper exigencies
The viability of those principles 1 a foreign land which has
twice been at war with the country of their ongin and which
has for more than 100 years kept open house to immig
rants from European states where other and quite different
systems flounshed must be a powerful tmbute to their
mnherent virtues  Scotland 1n turn looks to the traditions
of the civil law  Scotland however 1s not a sovereign state
having no wndependent legislature and her old principles are
therefore vulnerable to adulteration by Parliament steeped
in the notions of Enghish common law That so much of
the tradition has remamed may be accounted for by the fact
that 1n cniminal matters unhke civil there 15 no appeal from
the supreme Scottish court to the House of Lords on the
other hand 1t would be absurd to expect that a neighbouring
system with the strong virtues the Amencans appreciate
should not have had 1ts influence and indeed an fluence for

good It will accordingly be worth rememberning the
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outhnes of the Scottish system as we take a quich look at the
French pre tnal procedure treating 1t as typical of a whole
legal civilisation

FRENCH PROCLDURE

A detaded account of French procedure has been published
by Professor Anton of Glasgow University who 1s equipped
from personal experience as an expert on the tope m an
aticle entitled L nstruction crummnelle * A general
view of the system 1s given as follows L nstruction
crimunelle has always been one of the characteristic features
of French crimunal procedure  In the past 1t would perhaps
have sufficed to describe 1t as a method of assembling the
elements of proof agamst an accused person to permut of
the court being adequately informed (mstruet) of these
before the public trral The emphasts was upon the mvestiga

tion of the crime n the general interests of society that the
guilty should not go unpumished Today such a description
would be madequate since the process finds its justification
also 1n the safeguards 1t offers to the accused The purely
investigatory functions of the juge d mstrucrion could be taken
over by the police but the police are not quite free from the
suspicion of being too anxious to secure convictions and it 1s
felt that investigation by a person of judicial status may
shield mnocent persons from the nsk of bemng exposed to
over zealous police interrogation  The device of mstruction
also ensures that an accused 15 not arraigned Upon a serous
charge 1n open court with all the attendant publicity unless
and until a magistrate after carefully and impartally investt

gating the facts 1s prepared in effect to say that there 15 a

* %0} American Jownal of Comparative Law Vol 9 p 441
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cause him to be cautioned before putting to m any ques
tions or further questions relating to that offence in the
following terms ~ You are not obliged to say anything unless
you wish to do so but what you say may be put i writing and
given 1n evidence  ** In Scotland the provision 15 sumlar
but stncter ~ When a person 15 under suspicion of a crime
1t is not proper to put questions and receive answers except
before a magistrate ¢ A crumunal officer 1s not entitled
fo examine a person suspected of a cnime in order to obtamn
confessions or admussions from the crimnal 2* Once a
man has been charged and 1s 1n the hands of the police—and
even more clearly perhaps when he has only been appre
hended—st 15 Tecogmsed as mncompetent for the police to
attempt to elicit evidence from him  *¢

Obviously n both countries the cntical question 15 at
what stage do the rights of the suspect to a caution or to the
cessation of questioning emerge? The decision must lie in the
hands of the interrogating officer since 1t depends subjectively
upon his state of mind as to the weight of the evidence
against the questioned In France exactly the same difficulty
presents wtself Although nomimnally the imyestigation of crime
1s for the juge d’mstruction yet 1t 1s necessary 1 order that
he may overtake his work for him to delegate some part of
his duties not 1nclud the 1on of an d per
son to the police and othets under a comnussion rogatoire
In every case there must come a pont at which one of the
Wwitnesses who 1s being examined begins to take on the appar
ent character of an accused At this pomt he must be

* Judges Rules and Admusstrative Directions @ the Police Home Office
4 Sycular No 31/1964
e Hay 1858 3 Ire 181 at 134
3s HJodgson v Macpherson 1913 SC(J) 68 at 74
Morrison v Burrell 1947 JC 47 per Lord Moncueff at p 49
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sustainable case agamnst nm  But these are oversimplfica
tions and i this matter the nuances are important and the
context critical

PoLICE INVESTIGATIONS

The resemblances to what we are accustomed to m the
purposes belund the Enghsh and the Scottish systems are
most stnhing as are also the contrasts For mstance,
it 1s anterestng to see how n widely diffenng systems
the same problem partly practical and partly dialectical
anses This 1s yet another example of the familiar conflict
between two opposed requirements both good and nteces

sary 1 themselves It 15 necessary for the police when
apprised of a crime to make wide spread inquiries rapudly
thoroughly and without respect of person Otherwise they
cannot do their work In the course of their investgations it
15 almost certain that they will find themsclves questioming
the person who 1s ulumately charged with commutung the
cnme and this they must be allowed to do  On the other
hand 1t has always been recogmised as no less important that
the police do not mterrogate a person they have decided 10
charge for the purpose of trying to elicit damaging admis

sions  Oune good reason 1s that subsequently when 1t 18
sought to prove the admissions at the trial disputes break
out as to what really passed at the interrogation and in any

such dispute the accused lies under a heavy handicap Rules

have accordingly been formulated by the English judges to the

eflect that  as soon as a pohice officer has evidence which
would afford reasonable grounds for suspecting that a person
has commutted an offence he shall caution that person of
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cause hum to be cautioned before putting to lm any ques
tions or further questions relating to that offence 1 the
following terms ~ You are not obliged to say anything unless
you wish to do so but what you say may be put 1 wnting and
given 1 evidence’ ** In Scotland the provision ts similar
but stricter  When a person 1s under suspicion of a crime
it 15 not proper to put questions and recelve answers except
before a magstrate ** A crimunal officer 15 not entitled
to examine a person suspected of a crime in order to obtan
confessions or adnussions from the cnmnal’ *  Once a
man has been charged and 1s 1n the hands of the police—and
even more clearly perhaps when he has only been appre
hended—1t 15 recogmsed as mcompetent for the police to
attempt to elicit evidence from him ¢

Obviously m both countries the critical questton 1s at
what stage do the rights of the suspect to a caution or to the
cessation of questiomng emerge? The decision must lie 1n the
hands of the nterrogating officer since 1t depends subjectively
upon his state of mind as to the weight of the evidence
against the questioned In France exactly the same difficuity
presents itself  Although nomimally the investigation of cnime
1s for the juge dinstruction yet 1t 1s necessary 1n order that
he may overtake his work for hum to delegate some part of
his duties not including the exammation of an accused per
son to the police and others under a comnussion rogatoire
In every case there must come a pont at which one of the
witnesses who 1s being examined begins to take on the appar
ent character of an accused At this point he must be

# Judges Rules and Admumsstrative Duections tp the Police Home Office
Cucular No 3171964

z: Hay 1858 3 Irv 181 at 184
. Hodgson v Macpherson 1913 SC (V) 68 at 74
Morrlson v Burrell 1947 JC 47 per Lord Moncrieff at p 49
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sustamnable case against him  But these are oversimphfica
uons and 1n this matter the nuances are smportant and the
context critical

PoOLICE INVISTIGATIONS

The resemblances to what we are accustomed to 1n the
purpases behind the Englsh and the Scottish systems are
most stnhing as are also the contrasts For instance
1t 15 anteresting to see how n widely differmg systems
the same problem partly practical and partly dialectical
arises  This 15 yet auother example of the familiar conflict
between two opposed requitements both good and neces
sary 1 themselves It 1s necessary for the police when
apprised of a crime to make wide spread nquinies rapidly
thoroughly and without respect of person  Otherwise they
cannot do therr work In the course of their avestigations it
1s almost certain that they will find themselves questionng
the person who 13 ultimately charged with commutting the
crime and this they must be allowed to do  On the other
hand 1t has always been recogmsed as no less important that
the police do not nterrogate a person they have decided to
charge for the purpose of trymg to ehicit damaging admis
sions One good reason s that subsequently when 1t 15
sought to prove the admissions at the trial disputes break
out as to what really passed at the mterrogation and mn any
such dispute the accused lies under a heavy handicap Rules
have accordingly been formulated by the English judges to the
effect that as soon as a police officer has evidence which
would afford reasonable grounds for suspecting that a persot
has commutted an offence he shall caution that person of
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se hum to be cautioned before putting to him any ques
s or further questions relatmg to that offence 1 the
owing terms  You are not obliged to say anything unless
1 wish to do so but what you say may be put 30 wnhing and
en m evidence’ ** In Scotland the provision 15 similar
sstrcter  When a person 1s under suspicion of a cnme
5 not proper to put questions and receive answers except
‘ore a magistrate %, A crimumal officer 15 not entitled
examune a person suspected of a cime 1n order to obtam
ofessions or admissions from the crimmnal” **  Once a
1n has beea charged and 1s in the hands of the police—and
en more clearly perhaps when he has only been appre
nded—1t 15 recogmised as imcompetent for the police to
tempt to elicit evidence from him *¢

Obviously m both countries the cntical question 1s at
hat stage do the rights of the suspect to a caution or to the
sssation of questiomng emerge? The decision must lie in the
ands of the interrogating officer since 1t depends subjectively
pon lis state of mund as to the weight of the evidence
gawst the questioned In France exactly the same difficulty
fesents 1tself. Although nomunally the investigation of crime
s for the juge dnstruction yet 1t 15 necessary 1n order that
1 may overtake his work for hum to delegatc some part of
us duties not wmcluding the examnation of an accused per
on to the police and athers under a comnussion rogatotre
in every case there must come a point at which one of the
witnesses who 1s being exammed begins to take on the appar
et character of an accused At s pomnt he must be

" Xé"‘:guci‘l:‘;}:! ;rll;il 9Astil'rnmstmmi: Durections to the Police Home Office

e Hay 1858 3 Iy 181 at 184
" zbdg.mn ¥ Macpherson 1913 SC(J) 68 at 74
orrison v Burrell 1947 JC 47 per Lord Moncneft at p 49
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at other people s law has gone A strict judicral control and
more than that the opportunity of strict parhamentary con
ol 15 the best answer to official delinquencies  The third of
the matters I said I was to deal with that 1s the procedure
after commuttal has been authonsed will nvolve looking at
foreign solutions much more shasply different from our own
than these adopted for the more prelimimnary stages I have
Just been dealing with  We shall apply to them the same test
that 15 whether they help us to find a system which ideally
shall ensure us a high degree of crime prevention the protec
tion of the mnocent not only 1n their persons and property
but also 1n their reputations and such vindication of criminal
Justice as shall command the confidence of the public



v

THE SEARCH FOR TRUTH

THE scene 1s laid 1n a first class compartment of a raway
tramn going from Edimnburgh to Glasgow Two passengers are
in conversation One s clearly a foreigner very civil and
polite heenly interested 1n the institutions and customs of the
country he 15 passing through but obviously not knowing
very much about them The other turns out to be a junior
member of the Scottish Bar on his way to practise his pro
fession by acting as defending counsel at the Glasgow
Circust  Unui 1954 he would have been travelling enirely
at hus own expense and until 1964 with no expectatron of
receving a fee because hus client has no money One reason
he has no money 1s that wages 10 prison where he has spent
most of lus life are very low At the ttme we are speaking
about however ble fees to his sol and counsel
are very properly provided by the state Advocates are not
usually garrulous with strangers but this one 1s an exception
and has been giving his chance acquaintance a brief sketch of
the Scottish legal system complete with the usual allowance
of humorous anecdotes about the judges As the exposttion
proceeds so does the demeanour of the foreign gentleman
become more and more respectful until at last he interjects
Yours 1s an honourable profession and one deserving of the
approbation of all good men assisting as you are i a
matter of great importance to the mdividual and to the state
1n the process of ascertaining the truth Good heavens
88
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replhes Jearned counsel  you enurely misunderstand me
My whole purpose 1n going to Glasgow at the public expense
13 10 try to siop the truth commg out 1t would be fatal to my
chent

THL ADvOCACY SYSTEM

The polute foreigner s hasty revisal of the social value of the
Bar 15 of course unpustified but one does after all require a
rather special appreciation of our institutions before one can
come to lus help One would perhaps have to begin by
mystifying lum stll fucther He will hear with incredulity
which gradually gnes way to mdignation that an ndividual
called the Leader of the Opposition 1s actually paid a substan

tial salary by the state out of public funds for preventmng 1f
he can the machinery of government from functioning pro

perly ' You and I of course dont require an explanation
for what 15 not to us a paradox One way of arnving at the
truth of an accusation brought by A agamst B for the
arbitrament of C 15 to let A and B lay before C their res

pective proofs and submussions leaving C to make the best
Judgment he can exclusively upon the matter which has been
selected by A and B for his reception  The interested parties
Institute a debate before an rmpartial adjudicator each con

fining himself to the aspects which are most likely to mterest
the adjudicator and persuade him to come down on the right
side  This 1s the principle which mspires Briish American
and Commonwealth criminal procedure and there 1s nothing

dingly other than completely } ble 1n the d

of 4 party s advocate who makes 1t as difficult as he can by
obstruction  non-co operation or concealment for the

! Mmssters of the Crown Act 1937 as amended

HL—4
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opposing party to win Ius case always provided that he stick
to the recogmsed rules of the game The honour of the
advocate which we all so much adnure 1s seen 1 that he
does stick to those rules however strongly his client s interests
may tempt him to depart from them or even to evade them
1 munor particulars which are not hkely to lead to discovety
It 1s not s duty to cntictse these rules He may cien
pethaps not approve of them  he 1s not called upon to do so
He 15 called upon to obey them and he does

1 have been brought up to venerate the tradiions of the
Bar  The ethics of advocacy are perhaps of all professional
codes at once the strctest and the best observed 1t 1s certain
that they operate 15 the course of a hotly contested trial
under a greater stramn than do the rules of conduct of any
other body So you will not smagine that I am belitthing
them or reflecting on their efficacy 1o any way I am looking
a httle deeper than that These professional ethics are 3
by product of a particular system If the system were differ
ent the code of conduct would have to be changed too
just as surely as f the code were not honourably observed
the system could not survine for a day Even now some
strange exceptions which are not easy to fit into a reasoned

pologetic have been ad d and there 1s also evidence of

some wanmng of public confidence Perhaps the latter point
might be better described as a more forcefully vocal expres
ston of what must have been for Jong a criticism below the
surface

If the truth 1s best disclosed by having the hind of party
competition I have described why 1s 1t that 10 crimmal tnals
1t has long been accepted nay 1t 1s a rule of conduct that
the prosecutor shall behave rather differently from the




Criminal Law—1V 91

defender? For the latter—to use a vulgar expression~no
holds are barred so they be within the ethical code
For the former many bolds are barred He 1s said to be
some kind of responsible numsterral employment not
expected to press every pomnt he can lay his hands on agarmnst
the accused but substantially to place the facts before the
tnbunal and temperately to submit that they speak for them
selves 1t 1s something more than a difference of emphasis
I have no doubt that 1t would be agreed by Enghish and
Scottish Bars ahke that the nights and obligations of prose
cuting counsel mn pressing home s case differ in kind from
the mghts and privileges of defending counsel * Why should
this be? In former ttmes the answer may have been that the
situation of our accused deprived even of counsel in England
ull 1838 and 1n Scotland if he were unpecunious relegated
1o the experimental sciences of jumor counsel for the
Ppoor  was such that Christian charity must temper the storm
of the prosecution case prepared and presented regardiess
of expense by Crown Counsel the procurator fiscal and the
police  That 15 an attractive theory but I would venture
to ask whether assuming crimunal legal aid as we now have
it and assuming unlimited access by accused persons to the
apparatus of criminal detection such as scientific and forensic
medicine laboratories as we ought to have 1t and the accused
Put as regards facilittes on precisely the same footing as the
Crown would the rule then be abrogated? I think that st
would not I am sure 1t 15 rooted 1n some deeper soil than 2

? The duty of a prosccuting counsel or solicwtor as I have always

understood st 1s this if he knows of a credible witness who can speak
o matenial facts which tend to show the prisoner o be inocent he
st euher call that witness hunself or make Ius statement avadable
_l'o the defence  Per Lord Denmung M R in Dallison v Caffery [1964]
TAUER 610 618
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mere utiitanamsm I expect that 1n England at least there
are~ still some vestiges of the sportng spint to be taken
account of and that no doubt quite incidentally 1t 15 an
occasion for quiet satisfaction when the citizen whatever
crimes he may have been on the best possible ground
charged with receives an acquuittal  There will be some pres
sure to retain this easy going acquescence in the little man
defeating the establishment even a democratically elicted
establishment but I cannot say how long this will survive the
growing feeling that the war agamst crime 1s bemng lost and
that 1t 15 time something was done about 1t

1 referred to the waning of public confidence ay bemng
something of long standing, and so 1tis  For me the last word
has been spoken by C P Harvey Qc 1 hus book The
Advocate s Devil He pounts out that down the centuries the
profession of the advocate has been suspected by the laity
His willingness to take up the causes of those who he 18
privately and professionally convinced are in the wrong and
tus unentical acceptance of standards of conduct which are
austere but at the same tme possibly anti social—these
charges have been regularly and bniliantly refuted but still
they continue to be brought just as 1f the refutation had been
meffectual Now 1f the ethos of the Brnush advocate 18
an ble and indispensable cc of our system of
crnimunal procedure and if the general public have never been
able to understand that ethos or to adapt 1t to their own 1deas
of morality but 1f nevertheless they accept the advocate as an
honourable and admirable public servant—as I believe they
do—then it looks as if we must suspect the system ntself as
being unacceptable today And such a suspicion should
clearly Jead us to Jook for companson and reflection at other
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peoples law not of course uncntically but still without
prejudice W S Gilbert whose lynics I personally tend to
admire more for their techmque than for their sentiments
warned us about

The 1diot who praises with enthusiastic tone

All centunes but this and every country but his own
Nothing could be more fatal than for me to take that atitude
m looking at systems I but imperfectly understand and m
comparing them with ours which have stood so strongly and
for so long  Nor will grave defects, mostly I think admims
tratve 1 forergn procedures be difficult to discern  On the
other hand I fear we must reluctantly reject the robust
altitude of Dr Johmson Boswell reports him as follows
‘His unjust contempt for foreigners was indeed extreme
One evening at old Slaughter s Coffee house when 2 number
of them were talking loud about httle matters he said  Does
this not confirm old Meynell s observation For anything 1
can see foreigners are fools?

SOCIETY AND THE INDIVIDUAL

Whenever any citizen of any country begins to Jook critically
at his national system of crimupal police junsprudence and
disposal he must wnevitably find imself distracted by two
opposing though not iy 1r lable T

First he demands of the law what the law exists lo provide
that 1s protection agaimst law breakers  Secondly he 15 not
prepared to give carte blanche to his protectors so that they
be authonsed to supply a first-class artcle at an outrageous
price  He the citizen 15 a potential victim of the law
breakers but 1t will not help hum if he become a potential
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victm instead of the protective machine  Sccunty without
Iiberty 1s as unacceptable as hiberty without security s falla
cious It has been strongly put by a French scholar whom
I have already quoted as follows  Certainly there 15 0
doubt that individual hiberty 1s under continuous threat from
lawlessness which can amount to anarchy fostered by an
excessive weakening of the power of repression  On the other
hand 1t 1s equally true that a system of justice which does
not guarantee the protection of individual liberty 1s always 12
danger insecure and contrary to the public imterest A
system of criminal procedure to be adequate must exhibit
simultaneously cffectiveness efficiency and humamty
May I suggest that criminal procedure 15 wrongous unless 1t
guarantees that the nights of the accused will be respected but
that 1t 15 just as bad if 1t sacrifices the defence of society to an
excessive desire to protect the liberty of the ndividual * T
am not sure that I would go as far as this because Professor
Vouin seems to regard the two attributes of criminal justice
as bemng of equivalent prionity I think most of us 1 accord
ance with the dictates of our own historical traditions would
sist on the ultimate hiberty of the individual at all costs
preferning anarchy to authoritaniamsm  But all this need not
prevent us from holding when we have completed an exam
mation of our own system that the constituional guaran
tees have been overdone and that individual hiberty and
personal nights could sull be kept in high regard simul
tancously with the placing of modern weapons in the hands
of those who on our behalf are fighting the war aganst cime

* Professor Robest Voun Inteée publc ot drotts e la_défense dans la
e frangaise Scc Coutts, The

Accused Chap 15
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THe CRIMB WAR

There are at least three fronts upon which this war 1s fought
and I am concerned with only one of them They all mter
lock but they are all separate The prevention and detection
of crime 15 the duty of the police but the first part of therr
objective s also that of those fighting on the third front 1n
the prison service 'There the main objective also 15 cnime
prevention both 1n the individuals commutted nto care and
also m those to whom the existence of a prison system Is a
standing deterrent With these two fronts I am not directly
concerned In between them however 1s deployed the legal
system which 1s intended subject to all the mndividual guaran

tees X have emphasised to transmit those who have been
detected commutting crime and only those to the disposals
branch  for the appropriate treatment to be applied to them

This ik 15 vital  You will sometsmes hear 1t said that the
best deterrent of cime 1s the certainty of detection—that if
the police were 100 per cent cfficient no sane man would be
foolsh enough to commut crimes  But this 1s not 50 1t 15
not the certanty of detection but the certainty of conviction

which deters the crimipal at all events the kind of eriminal
Who 15 more or less ndifferent to public opmion In the same
Way we need not trouble to discuss up-to date methods for
the beneficial treatment of convicted persons except 1n relation
to those persons who are presented for treatment, the smaller
be that number 1n proportion to those detected the more
futile becomes the whole science of penology This 15 what
males 1t imperative for us the lawyers to look anxiously at
our own system lest by any faults m 1t we should be stulti

fying the work of the other Arms of the Service And since
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we also are public senvants the public 1s enttled to aitend
the inquest

JURILS AT WORK

The public do not attend this inquest 1n the purely passine
role of spectators In the very first aspect I propose to
examine the man in the street has not only a legiimate
interest but also a personal responsibility

Suppose a person to have been sclected for prosecution to
have been charged and to have pleaded not gulty The
following disturbing passage ts taken from Dr Nigel Walker s
Crune and Puwushment i Brain* p 16 The accuseds
h of acquittal vary ding to the type of court before
which he 1s tied In Englsh courts with juries he 18
acquitted 1n rather more than a third of the cases 1n sum
mary cases his chances are less than one 1n twenty five
Since magustrates courls must try over 100 000 pleas of not
guillly every year and must be rejecting over 90000 of
them 1t can be assumed that if the percentage of wrongly
convicted persons were substantial the volume of protest
would be formidable It i1s much more likely that juries 10
acquiting over a third of accused persons are operating with
a larger factor of error  For my part I would go further
than that I would say that if anything hike 35 per ceat of
those who were acquitted were other than gmilty there would
be a public outery which would not be sulled at the gross
outrage of so many mnocent people having to stand their
tnal  Later research by the Association of Chuef Police
Officers of England and Wales shows that the figure given

4 Oxford 1965
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by Dr Walker 1s not growing Jess and discloses an astonish
ng state of affars The national average i1s 39 per cent

which happens also to be the figure for the Metropolitan
Police Distict  Some of the more sensational returns (the
total number tried by jury are given m brackets) come from
the City of London (52) 56 per cent  Kent (218) 58 per cent

Dorset (63) 78 per cent, Coventry (32) 84 per cent Mon

mouthshire (23) 91 per cent Would 1t be too severe to say that
m areas hke these criminal justice 1s breaking down?

In Scotland the figures are not easy to come by because
of the confusing way 1n which our cimunal statistics are at
present compiled I am authomtatively informed, however
that the equivalent figure may be taken at 20 per cent®
This though better than England 1s bad enough The rea
sons for the discrepancy are not far to seek The first and
possibly the least important 1s that m Scotland a jury may
Teturn a verdict by a majority so that even though there are
fifteen jurymen on a Scottish jury a smaller number of votes
for ‘guilly s required than in England and a large
mmonty n favour of acquittal nced not deflect the majority
from their course 1t may seem strange at first sight that you
can say the Crown has proved 1ts case beyond reasonable
doubt by a majonity of eight to seven but the postion 1s
logically unassailable and I have heard no complaint about
1t although there 1s a case for amendment  The second and
10 me convineing reason for the discrepancy 1s that 1n Scot
1and no accused person has the nght to demand tri2l by jury
The choice of Jorum 1s the prerogatinve of the prosecutor and
1 based partly on the nature of the cnme but mamly on the

: New Law Journal 1966 Vol 116 p 928
Fx rd Siottih Home and licalih Department
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prosecutor s view of what would constitute an adequate
pumishment  If he decides that a sutable punishment would
be a fine or a short term of 1mprisonment (up to three or 1
some cases six months) or if the offence 1s declated by
statute to be triable only summarnly the prosecutor wilf order
a summary prosecution before a sheriff—1I 1gnore for this pur
pose the limited summary jurisdiction of the lay magistrates
It he conclude that the offence merts a sentence of impnson
ment of up to two years he may send the case for tnal by
the sherff with a jury If a heavier sentence than that be
demanded or if the case be one of a class so appropriated by
the law the case must go to the High Court of Jusuciaty
where the jurisdiction 15 unlimited and the tnal 1s by jury
So you wiil see that in Scotland there 15 none of this com

fortable practice of persons charged with drunken dnving
demanding a jury tnal 1n the sure and certain hope of over

mdulgent treatment from sympathetic fellow motorists pos

stbly with similar propensitties In Scotland such cases aré
tried by the shenff unless there are aggravations such as
death having, been caused which mught mean sending the
case to a Jury  And that this type of case i1s most influential
n swelling the percentages of acquittals receives confirmation
from an authortative sources In 1964 for the relawed
offences of driving while unfit to dnve through drink or drugs
and being i charge of a vehicle while so unfit there were
charged in the magstrates courts of England and Wales
9,541 persons  After deducting the number commtted for
trial we find that 419 persons or say 5 per cent were
acquitted  Of those commutted for tral and tried by jury

606 or 37 per cent were acquitted?  We must beware of

3 Qffences relating to Motor Vehicles 1963 HMSO
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of constitutiopal entitlement and that we ought never 10
allow from any view of public interest or public polcy to
be whittled down 1 any way I have already touched m
these lectures on the necessity for ensunng the ympartiality of
juries and went so far as to suggest that even authorsed
judicial proceedings ought not to be made public if this
essential safeguard might thereby be compromised In
Bntan and pethaps nowhere else we go a good deal further
than that and 1t 15 quite mstructive to look at what can
happen 1n the Umited States 1n spite of the ancestry of their
legal mstitutions  * England  said Mr Justice Clark  from
whom the western world has largely taken 1ts concept of
individual liberty and of the digmity and worth of every
man has bequeathed to us safeguards for their preservation
the most priceless of which 15 that of tmal by jury in
essence the might to jury tral guarantees to the crimmally
accused a fair trial by a panel of umpartial indifferent
jurors  The failure to accord an accused a fair heanng vio
lates even the minmmal standards of due process * Unfor
tunately these high principles have come 1nto conflict with
other equally elevated sentiments onginating with the same
testator and 1n some respects the former have been forced t0
vield The lberty of the press wrote Blachstone con
sists 1n laying no previous restramnts upon publication In
declaring the invaldity of an official censorship he was stating
a principle which had become established i England by 1695
and 1n the colomes by 1725  The issue had thus been closed
for decades by the ume the First Amendment was adopted  *
The offictal censorship whose invalidity had been declared

8 Inin v Dond 366 US 717
s Prtchett The American Consntution p 393
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was of course directed against newspapers which criticised the
Crown and the 1t was fund. 1ly a political
censorship and obnoxious to any true state of liberty But
the First Amendment has now been interpreted as rendering
unlawful restramts of a very different hind In Near v
Minnesota™ a majonty of the Supreme Court declared un
constitutional a statute which provided for the abating as a
public nuisance of * malicious scandalous and defamatory
Bewspapers by imjunction 1n the courts An even larger
claim which has meurred scathing judicial censure but which
cannot apparently be repudiated has been made for the
freedom of the press 1 criminal matters  The pownt n the
case of Irvine v Dond from which I have already quoted 1s
made plain by the following extract from the judgment of
Mr Justice Frankfurter More than one student of society
has expressed the view that not the least significant test of a
cwihisation 1s its treatment of those charged with crime

particularly with offences which arouse the passiops of a
commumity Not a Term passes without this Court
bemg importuned to review convictions 1m which substan

tal clams are made that a jury tnal has been distorted
because of mfl tory P —100 often as
n this case with the prosccutor s collaboration—exerting
DPressures upon potential Jurors before trial and even during
the course of trial thereby making 1t dufficult if not 1mpos

sible 1o secure a Jury capable of taking in free of preposses

sions evidence submuitted 1n open court Again and
again such disregard of fundamental fairness 1s so flagrant
that the Court 15 compelled as 1t was only a week ago to set
aside a comviction n which prejudcial newspaper intrusion had

(1931 B3 US 697
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poisoned the outcome This Court has not yet decided that
the farr admimstration of criminal justice must be sub
ordinated to another safeguard of our constitutional system
—freedom of the press properly concerved The Court has
not yet decided that while convictions must be set aside and
miscarriages of justices result because the minds of jurors of
potential Jurors were poisoned the poisoner 1s constitu
tionally protected 1 plying his trade

The most interesting feature of this situation 15 that we
have here a confiict similar to the larger one between the
public mterest and mdividual liberty A country without 2
free press 1s a slave state—but what 1f the state be enslaved
by the press? This could perhaps be said to be on its way
when the Supreme Court judges acknowledge that the press
are nterfering with the constitutional guarantee of due pro
cess of law that the judges are forced into muscarnages
by way of quashing convictions but that they are unable o
avoid such interference because of another constitutional
guarantee that of freedom of the press This must be said
In Justice to our own systems that for the protection of what
Mr Justice Clark called the concept of imdividual Liberty
and of the dignity and worth of every man if newspaper
editors and proprietors did 1 England or Scotland what their
colleagues 1n Indiana did m Inins case they would find
themselves 1n prison 1n short order enjoying the company of
the pr who had collab d with them

THE LIMITS OF INVESTIGATION—PRELIMINARY

\When an accused person has been charged and it has been
decided to mnstitute and camy on procecdings aganst um
b ly the first 15 a careful and thorough

q
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imestigation snto the facts for the two purposes as we
noticed carlier first of being sure that an mnnocent man 1s
not being unjustly accused and second of making certain
that the tnbunal of inquiry will have before it enough
evidence to enable 1t to pronounce a finding of gwilt On
general  ponciples where  should that ingquiry  begin?
Conditioned as we are by our age old rules of practice we
shall probably say ~ Well you interview the man whose
house was broken mto you look for the goods which have
been stolen searching espectally the accused s repositories
you go round the suspected recenvers and so on  This has
all to be done sometime 1t 1s true but are we not overlooking
the obvious? We have already decided by arresting and
charging him that the accused hnows as much about this
affair as anyone Why dont we begin by questioning fum?
You may remember that that was just what was provided for
1n the old Scots system the first warrant which the prosecutor
asked for included power to apprehend the d and bring
him for examination You will also remember that after
arrest interrogation by the police becomes unlawful I do not
understand that to be so n England as appears from the
Judges Rules (1964) 1II () But this judicial examina
t1on 1n fact never takes place The accused 1s not obliged to
submit to examination and it 1s not permussible to refer 1
court at his trial to tus refusal to do so
Suppose these rules were 1o be altered? The sequerce
of events after an arrest would then be something as follows
At once a defend g sohicitor if y from a stand by
panel would be obtammed The accused would then be
brought before the duty magsstrate (I am supposing the
arrest to have taken place i a large centre of population
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and 1n the middle of the might) and interrogated This could
quite properly be done by the police or prosecutor only a
person who 1s acquamted with the subject matter can direct
his questions to the relevant topics especially when a witness
1s reluctant or evasive  The interrogation would be recorded
verbatum preferably electrically The refusal to answer
any question would be noted and could be founded on at
the trial The accuseds sohcitor would have no nght to
take any part 1 the proceedings which are purely for the
purpose of according to the prosecution the opportunity of
ascertaining the facts He 1s there to see that proceedings
are carried out m accordance with the rules If any unfair
questiomng took place this would be recorded with the
rest of the evidence and it could 1f necessary be excluded by
the judge at the tnal There 1s no reason why such mter
rogations should not take place as often as the prosecutor
desires them up to the time at least of the service of the
mdictment  All would be subject to the same safeguards

THE LiMiTS OF INVESTIGATION—IN COURT

I will take this matter of the interrogation of the accused
a httle further Supposing what can hardly be dented that
1n most cases the testimony of the accused 1s an indispensable
part of the information required by the court for the purposc
of arnving at the truth why should the accused be entitled
to withhold that information? It may be that the nme s
ripe for a revolutionary change such as that which was made
n 1898 when for the first hme accused persons in Bntam
became competent witnesses even on thewr own behalf  The
grounds upon which that change 1n the law was opposed are
snstructive  Apart from the rather archaic objection that the
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new law would encourage perjury the man one was that
1t took away from a (guilty) accused the privilege of bemng
able to say through his advocate  Ah if only I had been
allowed by law to give evidence the whole thing could have
been satisfactonly explamed and my mnocence established

Those who took that line were persisting 1n the notion not
uncommon to this day that a cpmunal trial 1s a combina
tion of ceremonial nitual and sporting event 1n which it is a
pity to stop up all the loopholes because that spoils the fun
We can see clearly that the reforming statute 1self contains
vestiges of this idea masmuch as the prosecutor 1s forbidden
to on the s ab. from the witness box
The judge can but if he does so he runs the risk of a rough
passage m the Court of Crimnal Appeal In America the
Practice 15 altogether forbidden  for comment on the refusal
1o tesuly 15 a remnant of the inquisitonial system of crrminal
Justice which the Fifth Amendment outlaws It 1s a penalty
mposed by courts for exercising a constitutional prvilege '
But the inquisitorsal process has been constamtly reformed

since the date of the outlawry This deciston would not be
accepted here

SELF INCRIMINATION

No doubt tus reluctance to allow of an accused being
questioned by the prosecution at his trial 1s a product of
the 1dea that a man should not be called upon to incrimnate
mself 1t 15 not easy to see how an innocent man could
incnminate himself by giving evidence 1n fact 1nnocent
men almost always do gne evidence and are cross examined

' Guffin v Caltfornia 380 U'S 609
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by the prosecutor The dislike of compulsory self merimina
tion 15 of course very strong in the United States this s
developed 1n a most interesting way 1 relation to  dis
covery m cnmunal causes by Professor Lowsell 1 353
Califormia Law Review p 89 The Amernican Law Institute s
Model Code of Evidence rule 201 (1) 1s as follows  Every
person has a privilege not to be called as a winess and pot
to testify 1n any cnimunal action 1 which he 15 an accused

The comment made by the Institute begins  This 1s law
everywhere Pausing there while the observation ts no doubt
umwversally true of the Unmited States I may venture the rash
speculation that 1t might be correct to change the comment to
read  This 1s law nowhere except i the USA Great
Britam and those countries whose laws denve from England

However that speculation need not be indulged 1 1 view
of the next passage in the Comments It 15 entiely
impracticable at this time 1f not unwise to attempt to abolish
this privilege  If we assume the continuance of trial by an
impartial jury before a competent judge in public 1t 18
difficult to understand how an accused represented by comp.
tent counsel can be unfairly treated by beng required to
testify He may need protection agamst police and prose

cutor but he can hardly need protection agamnst judge and
Jury whose action 1s subject to review by an appellate court

The commentators accordingly do no more than indicate
helplessness m face of a logically indefensible rule which
cannot be changed because public opinton would not tolerate
change For my part I am not at all sure that public opinion
would not tolerate 1t 1f 1t were demonstrated to them (a) that
an alteration in the law so that an accused becomes 3
compellable witness for the prosecution could not possibly



Criming! Law—I1V 107

rejudice an mnocent person and (b) that 1t 1s expedient mn
he 1nterest of the suppression of crime that the change be
nade  Again we have to look at the conflict between
ublic 1nterest and individual Liberty we do night to promote
he former unless 1t can be shown that we are doing so at the
xpense of the latter We must fauly ask ourselves should
he accused be entitled by law to conceal relevant evidence
by refusing to testify his evidence bemng relevant should st
ot be both competent and compellable?

THE RELEVANCE OF THE PREVIOUS RECORD

The same question can be asked 1n a rather different form 1
relation to other evidence which 1s now incompetent but may
well be relevant  The most anxious care 1$ tahen to see that
uatil after conviction the previous criminal record of an
accused 1s concealed not only from the jury lest they be
affected by it but also from the judge on the—rather
msulting—~view that his capacity for impartiality will be
vitiated by his bemng in possession of the facts Now no
one 1s going to maintam that a mans long record of house
breaking demonstrates lis guilt of the particular house
breaking with which he 15 charged Of course 1t does not
—such an atutude 1s just giving a dog a bad name and
hanging lun  But this 15 not to say that his long record
of housebreaking 1s 1rrel to the q of his present
gult  The jury does not think 1t 1s yrrelevant 1t 1s only the
Yawyers who do and conceal from the jury facts they would
be very pleased to know about It 15 sometimes said that
you must lude a mans record from the jury because a jury
B incapable of appreciating that that recosd is no more
than a piece of evidence but will be inchned to accept 1t as
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prejudice an mpocent person and (b) that 1t 15 expedient 1n
the 1nterest of the suppression of crime that the change be
made Again we have to Jook at the conflict between
public interest and individual iberty we do night to promote
the former unless it can be shown that we are doing so at the
expense of the latter We must fairly ask ourselves should
the accused be entutled by law to conceal relevant evidence
by refusing to testify his evidence being relevant should st
not be both competent and compeliable?

THE RELEVANCE OF THE PREVIOUS RECORD

The same question can be asked 1n a rather different form 10
relation to other evidence which 1s now incompetent but may
well be relevant  The most anxious care 15 taken o see that
until after conviction the previous criminal record of an
accused 15 concealed not only from the jury lest they be
affected by it but also from the judge on the—rather
msulting—view that his capacity for impartiality will be
vitiated by s bemng mn possession of the facts Now no
one 1s going to marmtain that a man s Jong record of house
breaking demonstrates his gmit of the particular house
breabing with which he 1s charged Of course 1t does not
—such an athtude 15 just giving a dog 2 bad name and
banging lum  But this 1s not to say that his long record
of housebreaking 1s rrelevant to the questron of his present
gmit  The jury does not thiak it 1s srrelevant st 1s only the
lawyers who do and conceal from the jury facts they would
be very pleased to know about It 1s sometrmes said that
you must hide a man s record from the jury because a jury
is mcapable of appreciating that that record 1s no more
than a piece of evidence but will be inclined to accept it as
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conclusive I doubt the truth of that but even 1f 1t were so
you would only be saying that the jury as we know 1t 1s an
competent kind of tnibunal and would be opening up the
present system to cven wider suggestions for alteration
There are however three considerations which seem to me to
be very much against the validity of the present rule First
there are 1 fact circumstances n which the accused s bad
record 1s admissible 1n evidence for example, 1f he himself
has attacked the character of a prosecution witness Not
only does this rule lead to excessive refinements of judicial
opinion ' but 1t seems illogical to hold that if the accused
take a certan hine in his defence then as a kind of punish
ment cogent evidence which would otherwise have been
excluded will instead be admitted  Secondly the accused s
good character has always been admisstble and junes have
to be warned as to its limited weight just as they would
have to be were evidence of bad character admutted Indeed
there are some crimes such as the great company and
~ommercial frauds which can only be commutted by people
of hitherto blameless reputation ¥ Thirdly in Scotland at
least a curious doctrine of corroboratton cuts deeply into
the rule If 2 man be charged with a series of offences
which are sufficiently mterrelated 1n time place and circum

stances then the evidence of a single witness as to one of
the series may be taken as corroborative of the evidence of
a single witness to another It was put picturesquely by
Lord Sands If a man were accused of having on iwo
separate occasions obtamned food and lodging without pay

ment on the narrative that he was Mr George Bernard Shaw

1 eg R v Fiynn {1963) 1 QB 729 OHara v HM Advocate 1943

JC
13 Tral of the City of Glasgow Bank Directors p 353
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and of having on each occasion absconded i the morning
with the family Bible then  no reasonable man could resist
the conclusion that identification of the accused as the man
who committed the one offence was corroboration of his
rdentification as the man who had commuited the other
Observe that the man 1s only charged with  the other  had
he been convicted 1n the recent past of a number of such
diosyncratic offences evidence to that effect although over
whelming to the ordmary man would be absolutely excluded

The conventional objection to evidence of this kind 15
cloquently staied by Dr Glanville Williams 1 hus Proof of
Gunlt *® where he speaks of the exaggerated 1mportance
that a jury consisting of persons without legal experience may
attach to this kind of evidence for they may argue This
man 1s charged with crime and the police think he did 1t and
he 15 clearly of criminal habits therefore he must be gmlty
That there 1s danger here and that careful direction by the
Judge if such evidence 1s to be admitted would be required
all may agree But put the imagmary argument a hitle
differently and more I venture to think as 1t would appeal
to the ordinary juryman and see whether there 1s much
objection to st This man 1s charged with crime because the
public prosecutor after careful mquiry thinks he did 1t and
a judge has decided that there 15 a prima facie case against
him he 15 clearly of criminal habits and that matter while
by no means conclusive 15 not irrelevant to the question of
his guilt

Relevance 15 surely the ultimate test There 1s as I
understand 1t a refinement of English law which 15 absent

1 Moorov v HM Advocate 19303 C 68atp 88
M irded p 204



110 Part 11

from Scottish practice There are a number of cases** 1n
which the Enghsh courts have held that evidence which 1s
competent and relevant has to be excluded because of the
extremely prejudicial effect 1t will have against the accused
There 1s much to be said for the view that the duty of the
prosecuting counsel 15 to lay before the court evidence which
1s prejudictal to the accused and the more prejudicial the
better always provided that it 1s not madmissible vader
any identifiable rule of law  This 1s perfecily compatble
with an equally important balancing duty upon the prose
cutor that 1s to lay before the court or at ali events to make
available to the defence any circumstances which may scem
to favour the defendant  But he ought not to be obhged to
suppress lawful relevant evidence because it 15 so damaging
Such an obligation may perhaps be another example of
the survival of sporting 1astincts

Two SysTiMs oF TRiAL

So far we have been d g matlers prel 'y to or
mcidentally connected with criminal proceedings rather than
examuning the actual framework of a cimunal tnal Many
of these matters are handled differently in the varous
countnes we have looked at from what we are accustomed to
in our own nevertheless that does not in stself mean that the
sys ems as a whole are distingt It would be perfectly possible
to adopt into for cxample the Enghsh orgamsation many of
not all of the expedients which as we have noticed are now
excluded from st wi hout altening that orgamisation o kind

1 am now comung to the tnal wsell and in thu ficld there o

S e Ry Me a[la8]IWLR I
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scarcely any room for compromise between two completely
opposed concepts  As a matter of record these concepts have
been respectively termed g 1al  and orial
but I do not find these expressions particularly helpful With
the second the English/U S A /Scotush system we are all
famihar and I have already noticed how 1t 1s based on the
presentation by advecates retawed for the prosecution on
one hand and for the defence on the other of such evidence
as 0 ther judgment 15 relevant to the only question before the
court namely did A do X? Thus they do 1n such a way as
they calculate will be most likely to persuade the tribunal be
1t judge or jury that their sade 1s right  And the contest 1s
presided over and controlled by an impartial judge who takes
no part 1n the proceedings other than supervisory until the
time comes when he has erther to declare his decision or to
give nstruction to the jury who have to do so  His total
aloofness m Scotland 1s emphasised by the fact that when
he takes his seat on the Bench to try a criminal case with a
Jury his acquaintance with the matter 1n hand s confined to
possesston of a copy of the mdictment (plus medical etc
teports if any) He knows as little at the outset as do the
jurors  And even the assistance of an openming speech by
counsel for the prosecution 1s properly as I think demed
In order to understand the inquisttorial or conttental
system 1t 1s necessary to go back a hittle 1 the sequence of
proceedings  You may remember that I described the
preliminary stages of the French procedure with special
reference to the pomt where police work gives way to judicial
control I propose to go on from there in a brief descripion
of the German system chosen because there are two excellent
books 1n which 1t can be studied The first 1s a translation of
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procedure shall tahe place If he does so deaide or if he
wishes to have the accused confined or if he wishes witnesses
to be examined on cath he must hand over to an examuning
magistrate (Untersuchungsrichter) for a preliminary investiga
tion to be conducted by hum  Thus 1t 15 not only that the
accused 1s by now under judicial protection and secure from
commuttal for trial except on a judicial warrant of prima
facie sufficiency of evidence 1t 1s also true that what has
been set on foot 1s not so much an inquiry  Did A do X?
which as we have seen 1s charactenistic of our own procedure
but rather a search for evidence which 15 umnhubited and
unrestricted  since imparual and 1s directed more to the
question  Who did X?  You may remember that 1t was
the narrowness of the scope of mquiry mto the mmmum of
facts necessary to bring home gulty to Hanratty that was
the man cniticism of our procedure as disclosed 1 what was
called the A6 murder This would have been just as true
of Scotland or the USA as 1t was of England

The duty of the judge 1s to mvestigate both at prelmunary
Inquiries and at public tnals the facts relating to the tnial
and to take tus part according to his findings 1n verdict and
sentence The attorney attends to the interests of the accused
from the carliest stages Since December 1964 hus functions
have been greatly enlarged especially mn those early stages
he ensures that the defendant 1s not deprived of any
procedural opportumty * He will urge the reception of
supplementary exonerating evidence and he will sum up the
Wwhole case as defending counsel here will do  While the
Prosecutor the attorney and the accused himself may ask
supplementary questions of the witnesses they do not

! Schmudt Introduction 16 CCP p 21
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examune witnesses n any sense that we would understand
That 1s done by the presiding judge He may it 15 true
allow cross examination but only on jomt motion of the
parties which 1s never made Cross examtnation does not
comport with the German system of cnminal procedure
The genume cross examnation as it is krown in Anglo
American proced pp an of the
parties In Gcrm:my as already mentioned ** prosecutor
and defendant (or his counsel) do ot Just oppose each other
as parties they do not engage in battle before the court they
do not 1ntroduce the evidence to the court they do not neces
sanly even rep pposing The p d
would indeed be unrecogmisable to us In the Karlsruhe
trial to which I referred the authoress came mn durng the
early part of the proceedings and found the presidmg judge
1 the course of s interrogation of the accused This
mvolves the eliciting of any previous criminal record

This paitern of crninmnal tnal 15 fapmbiar with lecal
vanations over a great part of the civilised world It had
its onrgins we are told 1n France and was a mamfestation of
the hiberalising 1deals of the French Revolution In the
German states of the eighteenth century and mm other
European countnies the system in operation was mgquisitonal
1 a quite pnmitive sense swce alleged crimes were mmvestt
gated 1n secret by the judge who thereafter proceeded also
m secret lo trial and sentence It may-bewtrue to say
therefore that fhe eighteenth century reformers were tenta
tively introducing some of the accusatomal features of the
tradittonal English mode and this is undoubtedly true of
the German reforms of 1964 which I have mentioned Here

4

32 jbid p 21

,
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we may see perhaps another example of the conflict or
competition butween contrasuing concepts in the reconciia
tion of which may lic the true goal of the law maker We
know certainly of directions in which we might properly call
for alterations 1 our own system but we would make a
great mustake of that were to lead us wnto an uncmtical
acceptance of other peoples

Tue Time ELDMeNT

Oune glaning defect 1s seen 1n the continental systems  delay
Of France in 1960 1t was sud ~ Htherto a period of arrest
awating (nal for cighteen months or more would not have
been uausual in the case of a senous enime  The Code does
make provision for release on bail but this 1s very rarely
granted ** This would be utterly unacceptable here In
Scotland when the accused 1s in custody his tral must be
completed unless the Crown can show that the delay was
no fault of theirs within 110 days after that tme he must be
set at iberty and cannot be charged again  In England 1t is
thought that the delay may be even less  And in Germany
although Untersuchungshaft (prehmmary detention) 15 only
permitted on certam specified grounds yet alf the prehminary
stages are open 1o appeal by way of Beschwerde to a higher
court  Delays can be very bad indeed a case 1s quoted of a
man who having spent four and a half jyears In prison
awaning trial was sentenced to ten years hard labour for
murder ** This sort of thing seems to be mherent i the
weology  If you lay great empl on the 1

Ppreparation of the case to be p d you are d d:

23 Anton op at p 454
2 Faces of Justice p 128
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n,«ume'—consummg process and since the evidemce-at the
trial may become perhaps less important than the evidence
m the dossier ® the d of the llection of the
witnesses by the passage of time may become the less
objectionable  Professor Anton faces the facts quite squarely

The French trial 1n open court 1s contrasted unfayourably
with the more spectacular trial which 15 a feature of systems
based on English law But the antithesis 1s false unless the
prehiminaries to the two types of tr1al are taken nto account
The immensely careful prehmmary ivestigations of the
juge dnstruction makes 1t unhkely that persons who 1
France are sent for trial are gwiltless While they are still 1
law presumed to be mnocent a common sense appreciation
of the situation suggests that they are in fact more hkely than
not to be gwlty That in France acquittals do from time
to time take place (remember the English average of 39 per
cent) seems to be more a reflection of the French juryman s
traditional generosity of sentiment and suspicion of authority
than a reproach to the quality of the juge d instruction ™
This almost makes the tnal itself into a public formal
acknowledgment of the justice of a concluston which has
already been reached by a private adminmistrative process
While 1n such circumstances delay s of the less consequence
yet I do not feel we are here in the realm of what 1s or ought
to be acceplable to our own public opimon

Tue JupiciaL OFFICE

The element which must always distinguish the accusatorsal
from the nquisitonal system 1s the standing of the judge 1

23 German CCP, § 253
¢ Anton op clt p 456
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the respective jurisdictions 1 do not think 1t 1s possible for
3 judge if he take mnto his own hands the conduct of a
cuminal tnial by which I mean the public ascertammment of
facts by the questioming of witnesses to achieve that image
of impartiality upon which our cultures msist In fact 1t 1s
something much more than mmpartiality It 1s to the judge
that the community looks for the protection of the prisoner
who 15 Just a member of the community from the arbitrary
power of the state This 1s an 1deal which m history has
sometimes failed many years ago the judges sometimes
ganged up with the state for the suppression of the
mdividual Today T would say that what 1s more than ever
Tequired 15 an by the y looked at as a
front of indviduals on the wigour and efficacy of their
defenders the Judges agamst the might of the state looked
at as a bureacratic engime It 1s curious that although m
Brtamn and the US A thrs function 1s m the criminal field
taken for granted yet 1n Bntamn at least 1n the field of civil
rights the people s freedom 1s not as well supported On
the other hand 1n continental countnes the judges consist of
a hlerarchy of civil servants under the authority of a Mnister
of Justice enjoying no litle respect yet having a public
standing quite different from ours and therefore much less
potent as conirollers of official pretensions  But 1n the cril
world  when the ndividual requires the protection of his
nights against the admimistrative octopus he has powerful
Judicial allies 1n the Conserl d Etat and the Verwaltuns
sericht 1n Comparison with which an Ombudsman 1s a pale
shadow  So here are 1rreconcilable ideas  Whatever may
be the law of the thing i fact he who conducts the trial
descends to the forum  This our system does not tolerate
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as a judicial function but nsists that the Queens judges
watch over the conducting of the tnal by the parties
immediately concerned or their advocates and see to it that
the Queen s subjects come by no injustice

SOMETHING 70 THINKR ABOUT

Nevertheless while we must decline to accept the contnental
Jjudicial apparatus as a whole since 1t 1s not 1 accord with
a philosophy which we value that 1s not to say that we have
nothing to learn from 1t or to deny that there are features of
1t which could usefully and properly be adopted by us without
changing our prnciples I am convinced of the nghtness
of a system of exclusive public prosccution 1t 15 already a
feature of many accusatorial countries 1n fact 1t 1s the
rule rather than the exception It mught well be worth
pursuing however the idea of joimng with the prosecutor
in suitable cases private persons secking damages for loss
ansing out of the cume  In no circumstances ought prosecuy
uons to be conducted by the police  This 1s 1o confuse two
totally separate functions with bad cflects on both After
the police have made up their minds that a charge should be
brought against an accused they should be forbidden to
question lum unless they bnng him before a magistrate
There s no objection to the police or the prosceutor
questioning an accused before a magistrate Refusals 10
answer should be noted sn order that in due ime the propxr
conclusion might be drawn from the refusal  After the
prosecutor has taken over the case he should be entuled to
bring the awcused belore a magutrate fur interfogation at any

ums  The peosecutor or the defending counw! or the
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ccused or 1 an emergency the police ought to be e¢m
powered to bring any lawfully compellable witness before
the magstrate for interrogation on oath Al interrogations
should take place m private but i the presence of the
prosecutor the accused and his defending counsel The
whole records of all mterrogations ought to be made available
to the accused as soon as they have been transcribed  If 1t
1s proposed to call a witness who has not been formally
mlerrogated a summary of his expected evidence should
be supplied to the defence in good time At the trial the
accused ought to be a compellable witness for the Crown
Thc whole life history family circumstances and personal
of an i (including his previous convictions)
ought to be laid before the judge and jury before verdict
subject to the judge explaining to the jury the limitations on
their sigmificance  Verdicts by a majority (not necessanly
a narrow majorty) should be permutted
These are not mtended as prolegomena to a code of
criminal procedure  Suif less am 1 representing the opinions
or smpending proposals of the Scottish Law Commussion It
18 Just an mdication of some of the lines along which the
general public might be thunking  For my own part T have
no doubt that if any of the suggestions I make were to be
adopled we could sull substantsate the claim that n our
Bntish systems where the proper sccunty needs of the
community find themselves n confict with the ideal of
Justice and humamity to an accused, the latter must prevail
And I think the foreign gentleman 1n the ralway carnage
mught begin to believe that we took crime scriously










